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Sterling Codifiers, Inc.
17.16.060: NONCONFORMING ANIMAL RIGHTS:

A. Where animal rights are properly established the following applies: species follow species, i.e., cattle
must follow cattle, horses follow horses, chickens, etc. Numbers may not be increased except
offspring in which case the offspring may stay at the mother's side, until six (6) months of age. Swine
are not allowed in the confines of the city except where they have been kept continuously since
March 19, 1970, and in areas of agriculture.

B. To maintain a nonconforming land use, animals and/or fowls must accompany lots and/or building for
a period of not less than thirty (30) days per calendar year.

C. When extraordinary circumstances exist, any of the subsections of this section may be appealed to
the board of adjustment who shall have the right to grant exceptions. (Ord. 00-02 § 1, 2000)

Pa

Sterling Codifiers, Inc.

8e

]

iOUSEHOLD PETS: Animals or fowl ordinarily permitted in the house and kept for company or
ileasure, such as dogs, cats and canaries, but not including a sufficient number of dogs or cats to
jnstitute a kennel or cattery as defined in title 6 of this code. Household pets may also include the
:eeping of not more than four (4) hens, twelve (12) pigeons, four (4) mature rabbits, two (2) pygmy
loats, two (2) potbellied pigs, one lamb not over eight (8) months old, two (2) ducks and two (2) geese.
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sterling uoamers, inc.

This section has been affected by a recently passed ordinance, 09-02 - PORTABLE STORAGE
CONTAINERS. Gotonewordinance,

17.48.060: MODIFYING REGULATIONS:
A. Side Yards: Main buildings other than dwellings shall have a minimum side yard of twenty feet (20')
and the total of the two (2) side yards shall be at least forty feet (40*). Private garages and other
accessory buildings located at least ten feet (10') behind the main building may have a side yard of
three feet (3'), except the street side yard of a comer lot shall be a minimum of thirty feet (30') for
main and accessory buildings.
'
B. Rear Yards: Private garages and accessory buildings located at least ten feet (10') behind the main
building may have a rear yard of one foot (1') provided that on corner lots rearing on the side yard o
(
another lot, the minimum rear yard for all buildings shall be ten feet (10').
C. Distance Between Buildings: No building, structure or enclosure housing animals or fowl shall be
constructed closer to a dwelling on the same or adjacent lot than one hundred feet (100'). (Ord. 0405 § 1, 2004: Ord. 02-19 § 1, 2002)
<
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iteming Coditiers, inc.
17.12.225: GRAZING PERMITS:
ne planning and zoning administrator may permit a temporary grazing permit to be issued. Such permit
nay be granted provided:

\. It is deemed desirable and necessary for the control of noxious, unsightly or hazardous natural
growth. A minimum pasture area equal to one-half (1/2) acre which is free of buildings, roadways,
and landscaped areas is identified.

3. It is granted on a year to year basis from April 1 through November 30, with no animals being housed
on said property at any other time where the permit is issued. No sheds, feeding stalls, shelters,
stables or any other structure can be built for the purpose of housing or caring for said animals.

C. Animals are limited to two (2) animal units per pasture acre. Animals will be limited to cattle, horses,
sheep, goats, or any other grazing animal as approved by the planning and zoning administrator.
One animal unit shall equal one cow, one horse, four (4) sheep, or four (4) goats. One suckling
offspring will be allowed with each adult animal, with the two (2) counting as one animal unit.

D. The party requesting this special exception presents a petition containing the signatures of a majority
of all adjacent property owners who are in agreement with the request. The planning and zoning
administrator may then consider the petition, but is not obligated to grant the request if, in the
planning and zoning administrator's judgment, it should reject it for reasons that are in the best
interest of Smithfieid City.

E. Such permit shall be issued on a year to year basis and will be revoked at any time whenever in the
opinion of the planning and zoning administrator such action would be in the best interest of
Smithfieid City, or upon presentation of evidence that the petitioner has violated the conditions or
intent of the permit.

F. The fee is paid as shown in the most recent prevailing fee schedule.

G. It is understood that by granting such special exceptions, no other portion or intent of this title is
created null or void or invalidated.

H. Any appeals may be directed to the board of adjustment (Ord. 08-19 § 1, 2008)
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Chapter 17.16
NONCONFORMING BUILDINGS AND USES
\ i U ^ L ^SSk^ ~j 5 K «X* I '^

17.16.010: PURPOSE OF NONCONFORMING USE AND STRUCTURES PROVISIONS:
To control and gradually eliminate those uses of land or structures which although legal at the time of
their establishment, do not now conform to the use regulations of the district within which they are
situated. Such uses shall be deemed nonconforming uses. Likewise, it is intended to control and
gradually eliminate structures which although legal at the time of their erection, do not now conform to the
height, bulk and location regulations of the district within which they are situated. Such structures shall be
deemed to be nonconforming structures. Any structure or use which was permitted prior to enactirient of
this title, but which is designated by this title as a conditional use, shall not be considered a
nonconforming use, and shall not be subject to the provisions of this chapter. (Ord. 00-02 § 1, 2000)

17.16.020: CONTINUING EXISTING USES:
Except as specified in this chapter, any use or structure, lawfully existing at the time of the enactment or
subsequent amendment of this title, may be continued, even though such use or structure does not
conform with the provisions of this title for the district in which it is located. Except as otherwise provided
by law, nothing in this title shall prevent the strengthening or restoring to a safe condition of any part of
any building or structure declared unsafe by proper authority. (Ord. 00-02 § 1, 2000)

17.16.030: CONSTRUCTION APPROVED PRIOR TO ORDINANCE:
A structure or part thereof, which does not conform to the regulation of the district on which it is situated,
but for which a building permit was issued and construction started prior to the enactment of the
ordinance codified in this title, may becompleted in accordance with such plans, providing work is
prosecuted continuously and without delay. Such structure shall be deemed to be nonconforming and
shall be subject to the regulations set forth in this chapter. (Ord. 00-02 § 1, 2000)
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17.16.040: NONCONFORMING USES; SUBSTITUTION: EXTENSION;
DiSCONTlNUANCE:
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A nonconforming use shall not be enlarged, extended, or changed unless the use is changed to a use
permitted in the district in which it is located, and a nonconforming structure shall not be reconstructed or
structurally altered unless such alteration shall result in removing those conditions of the building which
render it nonconforming except as follows:

A. Substitution Or Extension:
1. When authorized by the board of adjustment in accordance with this title, a nonconforming use
which is determined to be of a more desirable nature may be substituted for another nonconforming
use.
2. Whenever a nonconforming use has been changed to a conforming use, such use shall not
thereafter be changed to a nonconforming use.
3. Buildings and structures which are determined to be nonconforming in respect to setbacks or height
may be continued. Additions or structural alterations may be made to the extent that they arerequired by law. In addition the board of adjustment, after holding a public hearing, may allow an
enlargement or structural alteration provided such change is in harmony with the surrounding
neighborhood and meets the intent of the general plan and this title. Reasonable conditions may be
attached to the approval in order to ensure neighborhood compatibility.
4. Repairs and structural alterations may be made to a nonconforming building provided that the floor
space of such building is not increased.
5. A nonconforming use may be expanded to include the entire floor area of the existing building in
which it is conducted at the time the use became nonconforming.
6. A nonconforming building or structure or a building or structure occupied by a nonconforming use
which is damaged or destroyed by fire, flood, wind, earthquake or other calamity or act of God or the
public enemy, may be restored and the occupancy or use of such building, structure or part thereof,
which existing at the time of such damage or destruction, may be continued or resumed, provided
that such restoration is started within a period of one year and is diligently prosecuted to completion.

B. Cessation Of Use:
1. A use shall be deemed to have ceased when it has been discontinued either temporarily or
permanently for a period of one year or more, whether or not with the intent to abandon said use.
2. If said nonconforming use is discontinued for a continuous period of one year or more, the use shall
be considered to be abandoned and any future use of such land shall conform to the provisions of
the zone in which it is located. (Ord. 00-02 § 1, 2000)

17,16.050: NONCONFORMING LOTS OF RECORD:
In any district in which single-family dwellings are permitted, a single-family dwelling and customary
accessory buildings may be erected on any single lot of record as of the effective date hereof,
notwithstanding limitations imposed by other provisions of this title. This provision shall apply even though
such lot may fail to meet the requirements for area, width, and/or frontage, that are generally applicable in
the district, provided that yard dimensions of the lot shall conform to the yard'regulations for the zone in
which such lot is located. (Ord. 00-02 § 1, 2000)
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This section has been affected by a recently passed ordinance. '/,-'/
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Chapter 17.20
BOARD OF ADJUSTMENT
17.20.010: '

••*"*

"V:

(

The section below has been affected by a recently passed orcwianoe 10-12 • Building Permits *
(

17.20.010: BOARD MEMBERSHIP:

A. The board of adjustment shall consist of five (5) members and such alternate members as the mayor
and city council deem appropriate. Each member shall be appointed by the mayor with the advice and
consent of the city council.

(

B. Each member is appointed for a term of five (5) years unless otherwise provided in this chapter. The
terms of the members of the board shall be staggered such that the term of one member expires each
year. Terms of each of the members and the alternates shall expire on January 31 of the last year of
their term.

C. No member of the board shall be allowed to serve for more than two (2) full consecutive terms.

D. Any vacancy occurring on the board of adjustment, for whatever reason, shall be filled by appointment
as provided in this section for the unexpired term of such member or alternate member whose office
becomes vacant.

b. I he mayor may remove any member of the board of adjustment, with the consent of the city council
for cause, if written charges are filed against the member with the mayor.

I
F. No more than two (2) alternate members may sit at any meeting of the board of adjustment at one
time.
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G. A minimum of three (3) members shall constitute a quorum. A minimum of three (3) affirmative votes
shall be required to pass a motion.

H. Ail members of the board of adjustment shall be residents of Smithfield City. (Ord. 00-02 § 1, 2000)
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17^20.020: ORGANIZATION AND MEETINGS OF BOARD:

A. The board of adjustment shall elect a chairperson and vice chairperson from among themselves for a
one year term on the first meeting following January 31.

B. Meetings of the board of adjustment shall be held at the call of the chairperson and at such other times
as the board may determine.

C. Al! meetings of the board of adjustment shall comply with the requirements of chapter 4, title 52, Utah
Code Annotated, open and public meetings.

D. The board of adjustment shall keep minutes of its proceedings, showing the vote of each member
upon each question, members absent, members failing to vote, a record of the board's examination of
evidence and other official actions. The records of the meetings shall be filed in the office of the city
recorder and shall be public records.

E. Decisions of the board of adjustment shall become effective at the meeting in which the decision is
made, unless a different time Is designated at the time the decision is made. (Ord. 00-02 § 1, 2000)

17.20.030: DUTIES AND POWER OF BOARD:
The board of adjustment shall hear and decide:

A. Appeals where it is alleged that there is error in any order, requirement, decision or refusal made by an
administrative official or agency based on or made in the enforcement of the zoning ordinance;
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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B. Nonconforming use determinations and applications for the expansion of a nonconforming use or
building;

C. Repealed;

D. Variances from the terms of the zoning ordinance; and

E. Interpret the zoning map. (Ord. 08-19 §2. 2003: Ord. 00-02 § 1. 2000)
(
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17.20.040: APPEALS:

A. The applicant or any other person or entity adversely affected by a decision administering or
interpreting a zoning ordinance may appeal that decision applying the zoning ordinance by alleging
that there is error in any order, requirement, decision, or determination made by an official in the
administration or interpretation of the zoning ordinance.

B. Any officer, department, board, or bureau of a municipality affected by ine grant or refusal of a building
permit or by any other decisions of the administrative officer in the administration or interpretation of
the zoning ordinance may appeal any decision to the board of adjustment.

i

C. The person or entity making the appeal has the burden of proving that an error has been made.
<
D. Only zoning decisions applying to the zoning ordinance may be appealed to the board of adjustment. A
person may not appeal and the board of adjustment may not consider, any zoning ordinance
amendments. Appeals may not be used to waive or modify the terms or requirements of the zoning
ordinance.
(
E. The chairperson shall call for a meeting of the board of adjustment within a reasonable time from the
date the appeal is received. Written notice of the date set for hearing the appeal shall be mailed to the
applicant at least seven (7) days before the appeal hearing date. After hearing the appeal, the board
of adjustment may reverse, or affirm wholly or partly, or may modify the order, requirement, decision
or determination appealed from and may make such order, requirement, decision or determination as
ought to be made.

*
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Chapter 17.04
GENERAL PROVISIONS1
17.04.010: SHORT TITLE:
This title shall be known as the ZONING ORDINANCE OF SMITHFIELD, UTAH, and may be so cited and pleaded. (Ord. 00-02 § 1, 2000)

17.04.020: PURPOSE OF TITLE:
This title is designed and enacted for the purpose of promoting the health, safety, and welfare, and promote the prosperity, improve the morals,
peace and good order, comfort, convenience, and aesthetics of the present and future inhabitants and businesses of Smithfield, Utah, including,
among other things, the lessening of congestion in the streets or roads, securing safety from fire and other dangers, providing adequate light
and air. protecting the tax base, securing economy in governmental expenditures, fostering the city's commercial and industrial growth and the
protection of both residential and nonresidential development. (Ord. 00-02 § 1. 2000)

17.04.030: INTERPRETATION:
In interpreting and applying the provisions of this title, the requirements contained herein are declared to be the minimum requirements for the
purposes set forth. (Ord. 00-02 § 1. 2000)

17.04.040: CONFLICT:
Wherever higher or more restrictive standards are established by the provisions of any other applicable statute, ordinance, or regulation that are
established by the provisions of this title, the provisions of such other statute, ordinance, or regulation shall govern. (Ord. 00-02 § 1, 2000)

17.04.050: DETERMINATION OF ZONING DISTRICT BOUNDARIES:
Where uncertainty exists with respect to the boundaries of the various zones, the following rules shall apply:

A. Where the indicated boundaries on the zoning map are approximately street, railroad, public right of way, or alleyways, the centerline of the
street, railroad, public right of way or alley shall be construed to be the zone boundaries unless otherwise indicated.

B. Where the indicated boundaries are approximately lot lines, the lot lines shall be construed to be the zoning district boundaries unless
otherwise indicated.

C. Where land has not been subdivided into lots and/or blocks, the zoning district boundaries shall be determined by use of the scale
measurement shown on the map unless otherwise indicated.

D. Where uncertainty continues to exist, the planning department shall interpret the map. That interpretation may be appealed to the board of
adjustment. (Ord. 00-02 § 1, 2000)

17.04.060: EFFECT UPON PREVIOUS ORDINANCE AND MAP:
The existing zoning ordinance of Smithfield, Utah, in its entirety and including maps heretofore adopted, is superseded and amended to read as
set forth in this title; provided, however, that this title, including maps on file with the planning and zoning commission, shall be deemed a
continuation of the previous ordinance, and not a new enactment, insofar as the substance of revisions of the previous ordinance is included,
whether in the same or in different language; and this title shall be so interpreted upon all questions of construction, including, but not limited to,
questions of construction relating to tenure of officers and boards established by previous ordinances and to questions of conforming or
nonconforming uses, buildings or structures, and to questions as to dates upon which such uses, buildings or structures became conforming or
nonconforming. (Ord. 00-02 § 1, 2000)
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i
B. Two (2) or more people, all of whom are related to one designated occupant of the dwelling to include spouse, parent, child, grandparent,
grandchild, brother, sister, uncle, aunt, nephew, niece, great grandparent, and great grandchild and their foster children or other legal
guardianship and up to two (2) other unrelated persons who do not pay rent, provided:
1. One parking stall in addition to that required by section

:L.;..,.:....L:.

of this title is presided for each unrelated person.

2. Unrelated persons are allowed in single-family residential, agricultural, and residential agricultural zones only.
The term "related" does not include other, more distant relationships such as cousins.

C. Two (2) unrelated individuals and any children of either of them living as a sinole housekeeping unit.

.

FARM ANIMALS: The keeping of animals and fowl commonly used for food or fiber production, as a beast of burden, commercial purposes, or
for pleasure. The density allowed in the various zones shall be as defined in this title.
FARM ANIMALS LIMITED: The keeping of not more than two (2) horses, two (2) cows, two (2) llamas, four (4) sheep, four (4) goats, twenty
(20) rabbits, forty (40) chickens, forty (40) pheasants, ten (10) turkeys, ten (10) clucks, ten (10) geese, three (3) ostriches, four (4) emus, and
forty (40) pigeons, provided the keeping of pigs on any lot is prohibited and that not more than three (3) of the above listed species of animals or
fowl are permitted at any one time.

I

An additional number of animals or fowl equal to fifty percent (50%) of the above listed numbers may be kept for each ten thousand (10,000)
square feet over and above one acre, exclusive of ten thousand (10,000) square feet for the residence.
FAST FOOD ESTABLISHMENT: Any establishment whose principal business is the sale of foods, frozen desserts or beverages to the
customer in a ready to consume state and whose principal method of operation includes the following characteristics:

A. Foods, frozen desserts or beverages are usually served in edible containers or in paper, plastic or other disposable containers;

1

B. The consumption of foods, frozen desserts or beverages is not restricted to tables and counters inside the establishment or on a dining
patio immediately adjacent thereto: and

C. The establishment provides drive-in, drive-through and/or walk-up service.

FIXED DOG RUN: A fenced in and/or covered structure used to house or contain a dog(s) in a relatively limited area. Not meant to include
merely keeping a dog attached to a line or keeping a dog in a fenced yard. A fixed dog run must be closer to the owner's residence than the
adjoining neighbor's residence. Locations of fixed runs shall be located according to the following setbacks:

A. Front setback: Thirty feet (30');

B. Side setback: Ten feet (10');

C. Side setback adjoining street: Twenty feet (20');

<
D. Rear setback: Ten feet (10');

E. Setback from neighbors' residences (any residence on adjacent property): Thirty feet (30').

<
FLOODPLAIN: Any land area subject to being inundated by water from any source. Floodplain areas are generally defined on the flood
insurance relief map (FIRM) provided to the city by FEMA.
FLOOR AREA: The sum of the gross horizontal area of the floor of a building or buildings, measured from the exterior faces of the exterior
walls.
FOSTER CARE: The provision of care which is conducive to the physical, social, emotional and mental health of children who are temporarily
unable to remain in their own homes. (See title 501-12-2, Utah state government.)
FOSTER CARE JUVENILE: Any juvenile that has been removed by the state from a home, parents, or guardian for protection, health, safety, or
welfare concerns of the juvenile for a temporary period of time.
FRATERNAL AND BENEVOLENT SOCIETY: A chartered, nonprofit social club or lodge with or without dining facilities composing a branch of
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MOBILE HOME STAND: That part of a mobile home space which has been reserved for the placement of one mobile home with appurtenant
structures or additions.
MOBILE HOME SUBDIVISION: A residential subdivision designed for the express purpose of offering lots under separate ownership for the
placement of mobile homes.
MODULAR HOME: A home constructed in units designed to satisfy all provisions in the uniform building code. Such units are similar to site built
structures in design and construction, except that they would be modular in design to facilitate their transportation. These units would be
considered as prefabricated construction regulated by international building code, and for this reason are not included within the scope of this
definition.
MOTEL: A group of attached or detached buildings containing individual sleeping rooms designed for or used temporarily by automobile tourists
or transients, with garage attached or parking space conveniently located to each unit.
NATURAL WATERWAYS: Those areas, varying in width, along streams, creeks, springs, gullies or washes which are natural drainage
channels as determined by the city engineer, in which areas no buildings shall be constructed.
NONCONFORMING BUILDING OR STRUCTURE: A building or structure or portion thereof, lawfully existing at the effective date hereof, which
does not conform to all the height, area and yard regulations herein prescribed in the zone in which it is located.
NONCONFORMING LOT: A lot existing at the effective date hereof and which does not conform to all square footage or frontage regulations
herein prescribed in the zone in which it is located.
NONCONFORMING USE: A use which lawfully occupied a building or land at the effective date hereof and which does not conform with the
use regulations of the zone in which it is located.
PARKING LOT: An open area, other than a street, used for the temporary parking of more than four (4) automobiles and available for public
use. whether free, for compensation or as an accommodation for clients or customers.
PARKING SPACE: Space within a building, lot or parking lot with minimum dimensions of nine feet by twenty feet (9' x 20') for the parking or
storage of one automobile.
PAWNBROKER: Any person engaged in the business of lending money on deposit or pledges of personal property or other valuable thing,
other than securities or printed evidence of valuable things, and selling or agreeing to sell the same back to the seller at a price other than the
original price of the purchase, or who sells unredeemed pledges with or without the contemporary sales of the merchandise.
PERMITTED USE: A specific use authorized in a particular zone which does not require planning commission review and approval.
PORTABLE STORAGE CONTAINER: Includes any of the following types of buildings, structures, or vehicles:

A. Shipping container of the type commonly marketed for storage and which can be delivered or removed by semitrailer, regardless of
whether such structure is located on foundation or slab.

B. Semitrailer or other trailer whether such vehicle is parked on or off a public street, and which does not have a current Utah license and
inspection.

C. Utility box from a delivery truck when such has been removed from the chassis.

D. Does not include an open roll-off or other trash storage container or modular home, house trailer, vehicle or camp trailer.

PROCTOR CARE: The provision of care for only one youth at a time placed in a licensed proctor home. The youth shall be adjudicated to the
custody of the division of youth corrections.
PROCTOR CARE JUVENILE: Any juvenile that has been removed from a home, parents or guardian by reason of being a menace to society
and the community or having broken the laws of the state. Any juvenile that is under parole, or placed in any rehabilitation program or like
programs sponsored by the state or other institutions. Any youth offender as defined in Utah Code Annotated.
PUBLIC UTILITY: A structure or facility used by a public agency to store, distribute, or chemically treat water, power, gas, sewer, equipment, or
other services.
RECREATION, PUBLIC: Recreational facilities operated by a public agency and open to the general public for a fee, such as golf courses, golf
driving ranges and baseball batting ranges.
RECREATION VEHICLE: Any vehicle which is designed to be transported on its own 'wheels and is intended to be used as temporary living
quarters for travel, recreation or vacation purposes. Recreation vehicles may, or may not, include one or all of the accommodations and
facilities provided in a mobile home. This term shall include the terms "vacation vehicle", "truck camper", "tent trailer", "motor home", or "travel
trailer".
RESIDENTIAL FACILITY FOR ELDERLY PERSONS: A single-family or a multiple-family dwelling unit that is not operated as a business, and

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

if

i

Go To
(

I Uah Municipal Code
Municipal Land Use, Development, and Management Act
Section 511 Nonconforming uses and noncomplying structures.
i
10-9a-511. Nonconforming uses and noncomplying structures.
(1) (a) Except as provided in this section, a nonconforming use or noncomplying structure may be
continued by the present or a future property owner.
(b) A nonconforming use may be extended through the same building, provided no structural
alteration of the building is proposed or made for the purpose of the extension.
(c) For purposes of this Subsection (1), the addition of a solar energy de\ ice to a building is not a
structural alteration.
(2) The legislative body may provide for:
(a) the establishment, restoration, reconstruction, extension, alteration, expansion, or substitution of
nonconforming uses upon the terms and conditions set forth in the land use ordinance:
(b) the termination of all nonconforming uses, except billboards, by providing a formula establishing
a reasonable time period during which the owner can recover or amortize the amount of his investment
in the nonconforming use, if any: and
(c) the termination of a nonconforming use due to its abandonment.
(3) (a) A municipality may not prohibit the reconstruction or restoration of a noncomplying structure
or terminate the nonconforming use of a structure that is involuntarily destroyed in whole or in pan duo
to fire or other calamity unless the structure or use has been abandoned.
(b) A municipality may prohibit the reconstruction or restoration of a noncomplying structure or
terminate the nonconforming use of a structure if:
(i) the structure is allowed to deteriorate to a condition that the structure is rendered uninhabitable
and is not repaired or restored within six months after written notice to the property owner that the
structure is uninhabitable and that the noncomplying structure or nonconforming use will be lost if the
structure is not repaired or restored within six months: or
(ii) the property owner has voluntarily demolished a majority of the noncomplying structure or the
building that houses the nonconforming use.
(c) (i) Notwithstanding a prohibition in its zoning ordinance, a municipality may permit a billboard
owner to relocate the billboard within the municipality's boundaries to a location that is mutually
acceptable to the municipality and the billboard owner.
(ii) If the municipality and billboard owner cannot agree to a mutually acceptable location within 00
days aller the owner submits a written request to relocate the billboard, the provisions of Subsection 109a-513(2)(a)(iv) apply.
(4) (a) Unless the municipality establishes, by ordinance, a uniform presumption of legal existence
for nonconforming uses, the property owner shall have the burden of establishing the legal existence of a
noncomplying structure or nonconforming use.
(b) Any party claiming that a nonconforming use has been abandoned shall have the burden of
establishing the abandonment.
(c) Abandonment may be presumed to have occurred if:
(i) a majority of the primary structure associated with the nonconforming use has been voluntarily
demolished without prior written agreement with the municipaiih regarding an extension of the
nonconforming use:
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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(ii) the use has been discontinued for a minimum of*one year; or
(iii) the primary structure associated with the nonconforming use remain*, \acar! lor a rscm-C • r o r
year.

(d* f\ r r opem ov iur n\;; ^eba1 die p:\>nrnpbon of ahar eonmeni under ^ u b w i i o p (-i-Hc*. ' * d
s'V'M ha\e tne bunion oiV^abl'shhi^ dim an\ claimed abandonment unu'u* Suhs^ciion (-4-Mb; «v^ »,; u,
laei oc curve.
{^) A munkdpaiii} ma\ vmmuiu the nonconforming siafns of a school district orchafer stbo* ! u*«,
or ^trucltue ^ !icn die pronern associated with die school disidci e*r charLa school isc o? stri <.'> •
ceases ii, \K n ^ d KK SC!KK>I Jisine; ««r charier schoi S p u r p o ^ ll ; a peri, d ^ a b l k i e d h; ord'.i
/M \ raunic : pa! ordiuane * 'dopfed under Section 10-1-20.4 ma;- no!:
(ai rcqubv pin deal eb-irj^os in a structure nidi a legal noneopi^nning renie' ho idny a s c o"
ihi be c;J» »v_d i*» icndn u--i ie^.d none^niormLK ivn:ai noudu^ u^e
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'\i[;/A" Utah Municipal Code
lJii::i:i.:.;.::. Municipal Land Use, Development, and Management Act
Section 801 No district court review until administrative remedies exhausted — Time for filing »
Tolling of time -- Standards governing court review — Record on review7 — Staying of decision.
10-9a-801. No district court review until administrative remedies exhausted — Time for filing - Tolling of time -- Standards governing court review — Record on review — Staying of decision,
(1) No person mav challenge in district court a municipality's land use decision made under this
chapter, or under a regulation made under authority of this chapter, until that person has exhausted the
person's administrative remedies as provided in Part 7. Appeal Authority and Variances, if applicable.
(2) (a) Any person adversely affected by a final decision made in the exercise of or in violation of the
provisions of this chapter may file a petition for review of the decision with the district court within 30
days after the local land use decision is final.
(b) (i) The time under Subsection (2)(a) to file a petition is tolled from the date a property owner
files
a request for arbitration of a constitutional taking issue with the property rights ombudsman under
Section 13-13-204 until 30 days after:
(A) the arbitrator issues a final award; or
(B) the property rights ombudsman issues a written statement under Subsection 13-43-204(3)(b)
declining to arbitrate or to appoint an arbitrator.
(ii) A tolling under Subsection (2)(b)(i) operates only as to the specific constitutional taking issue that
is the subject of the request for arbitration filed with the property rights ombudsman by a property
owner.
(iii) A request for arbitration filed with the property rights ombudsman after the time under
Subsection (2)(a) to file a petition has expired does not affect the time to file a petition.
(3) (a) The courts shall:
(i) presume that a decision, ordinance, or regulation made under the authority of this chapter is valid:

.

*

(

.

<

and

(ii) determine only whether or not the decision, ordinance, or regulation is arbitrary, capricious, or
illegal.
(b) A decision, ordinance, or regulation involving the exercise of legislative discretion is valid if it is
reasonably debatable that the decision, ordinance, or regulation promotes the purposes of this chapter
and is not otherwise illegal.
(c) A final decision of a land use authority or an appeal authority is valid if the decision is supported
by substantial evidence in the record and is not arbitrary, capricious, or illegal.
(d) A determination of illegality requires a determination that the decision, ordinance, or regulation
violates a law. statute, or ordinance in effect at the time the decision was made or the ordinance or
regulation adopted.
(4) The provisions of Subsection (2)(a) apply from the date on which the municipality takes final
action on a land use application for any adversely affected third party, if the municipality conformed
with the notice provisions of Part 2, Notice, or for any person who had actual notice of the pending
decision.
(5) If the municipality has complied with Section 10-9a-205, a challenge to the enactment of a land
use ordinance or general plan may not be filed with the district court more than 30 days after the
enactment.
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(6) The petition is barred unless it is filed within 30 days after the appeal authority's decision is final.
(7) (a) The land use authority or appeal authority, as the case may be. shall transmit to the reviewing
court the record of its proceedings, including its minutes, findings, orders, and. if
available, a true and correct transcript of its proceedings.
(b) If the proceeding was tape recorded, a transcript of thai tape recording is a true and correct
transcript for purposes of this Subsection (7).
(8) (a) (i) If there is a record, the district court's review is limited to the record provided by the land
use authority or appeal authority, as the case may be.
(ii) 'I'he court may not accept or consider any evidence outside the record of the land use authority or
appeal authority, as the case may be. unless that evidence was offered to the land use authority or appeal
authority, respectively, and the court determines that it was improperly excluded.
(b) If there is no record, the court may call witnesses and take evidence.
(9) (a) The filing of a petition does not stay the decision of the land use authority or authority appeal
authority, as the case may be.
(b) (i) Before filing a petition under this section or a request for mediation or arbitration of a
constitutional taking issue under Section 13-43-204. the aggrieved party may petition the appeal
authority to stay its decision.
(ii) Upon receipt of a petition to stay, the appeal authority may order its decision stayed pending
district court review if the appeal authority finds it to be in the best interest of the municipality.
(iii) After a petition is filed under this section or a request for mediation or arbitration of a
constitutional taking issue is filed under Section 13-43-204. the petitioner may seek an injunction
staying the appeal authority's decision.
Amended by Chapter 306. 2007 General Session
Amended b\ Chapter 363. 2007 General Session
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Answer to Petition for Judicial Review of Final Decision of the Smithfield City
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Petitioner's Motion for Summary Judgment - CRAIG CARLSEN
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Respond to Petitioner's Summary Judgment Motion
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Petitioner's Obejction to Smiths' Request for Scheduling Conference

06/21/2010

Donsent to Motion to Intervene by Dale Smith and Margaret Smith (Board of
Adjustment of the City of Smithfield)

06/24/2010

Reply to Petitioner's Memorandum in Opposition to Smith's Motion to Intervene
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Petitioner's Response to Smithfield City's Consent to Motion to Intervene by Dale
and Margaret Smith
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Petitioner's Objections and Response to Smith's Reply to Memorandum in
Dpposition to Motion to Intervene
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Notice of Oral Argument
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Minutes Oral Argument
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Notice of Oral Argument

08/30/2010

Order Granting Dale Smith and Margaret Smith's Motion to Intervene

09/27/2010

Opposition to Petitioner's Motion for Summary Judgment

09/29/2010

Petitioner's Ex Parte Motion for an Injunction and Restraining Order - CRAIG
CARLSEN

10/05/2010

Affidavit of D. Craig Carlsen

10/05/2010

Amended Notice Of Oral Argmnt/Hrg on Motion

10/12/2010

Petitioner's Reply to the Smiths' Memorandum in Opposition to the Motion for
Summary Judgment

10/12/2010

10/12/2010
Petitioner's Ex Parte Motion for Leave to File Reply Memorandum in Excess of
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Bruce L. Jorgensen (#1755)
OLSON & HOGGAN, P.C.
130 South Main, Suite 200
Post Office Box 525
Logan, Utah 84323-0525
Telephone: (435) 752-1551
Facsimile: (435) 752-2295
blj@oh-pc.com
Attorneys for Respondent

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF UTAH, IN AND FOR THE COUNTY OF CACHE

D. CRAIG CARLSEN,
Petitioner,

RECORD OF PROCEEDINGS
SMITHFIELD BOARD OF ADJUSTMENT
NOVEMBER 4, 2009 HEARING

vs.

BOARD OF ADJUSTMENT OF THE
CITY OF SMITHFIELD, A MUNICIPAL
CORPORATION,
Respondent.

CASE NO. 090103233
JUDGE: THOMAS L. WILLMORE

Respondent, BOARD OF ADJUSTMENT OF THE CITY OF SMITHFIELD, a
Municipal Corporation ("BOA"), through the above counsel, respectfully submits the Record of
its Proceedings, including its minutes, findings, orders and a tme and correct transcript of its
hearing held on November 4, 2009.
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DATED this 7th day of June, 2010.

OLSON & HOGGAR P.C.

L. Joi^erfem
/
Attorneys for R|wpondent
IVUCQ

MAILING CERTIFICATE
I hereby certify that on the 7th day of June, 2010, a true and correct copy of the foregoing
RECORD OF PROCEEDINGS, SMITHFIELD CITY BOARD OF AD JUSTMENT NOVEMBER
4, 2009 HEARING, was mailed, postage prepaid, to the following:

D. Craig Carlsen, Petitioner in Pro Se
172 North 200 East
Smithfield, UT 84335
Shaun L. Peck
Bearnson & Peck, LLC
399 North Main, Suite 300
P. O. Box 675
Logan, UT 84323
Dale Smith
240 East 200 North
Smithfield, UT 84335

J:\BLJ\Pleadings\SmithfieId\Record of Proceedings.doc
N-3937.026
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Dale & Margaret Smith File - Board of Adjustment

Certification - dated May 28, 2010
Application, required information, map, legal description, list of all property owners
within 300 feet & receipt- dated October 20, 2009 (7 pages)
Letter, dated October 29, 2009 from Margaret Smith
Legal Description w/ Parcel 4 circled
Aerial of block showing property
Plat Map showing property
Second Plat Map showing property
Notarized Letter dated October 2, 2009 from Roger E. Swaner
Notarized Letter dated October 12, 2009 from George & Alice Jeppesen
Notarized Letter dated October 19, 2009 from Larry E. Draper
Letter, dated October 20, 2009 from Alice Jeppesen (2 pages)
Letter, not dated from Gilbert & Martha Hansen
Letter, not dated from Andrea Stocks
Letter, dated October 29, 2009 from Joy G. Page
Letter, dated October 29, 2009 from Duane & Anne Barker
Letter, dated October 29, 2009 from Gayla M. Johnson
Letter, dated October 29, 2009 from Tiffany Brady
Letter, dated October 29, 2009 from Todd & Alisha Parry
Legal Description from the Cache County Recorder's Office -Oct 27, 2009
Tax Roll information from the Cache County Recorder's Office - Oct 27, 2009
Legal notice request letter - Herald Journal dated Oct 21, 2009
Proof of Publication - Herald Journal dated October 23, 2009
Memo to Police Department Secretary dated October 6, 2009
Copy of Ordinance "Modifying Regulations, Letter "C" with notes on Craig Carlsen's
complaint.
Copy of Ordinance on Grazing permits
Overview of Attorney Jorgensens' thoughts on this Animal Rights dispute.
Police Department incident Report dated 07/18/09 (3 pages)
Police Department incident Reports dated 09/24/09 (3 pages)
Police Department incident Report dated 09/28/09
Police Department incident Reports dated 09/29/09 (2 pages)
Police Department incident Report dated 10/09/09
Sample Letter of what is sent to Property Owners when there is a dispute.
Copy of Article written on Animal Rights printed in the Smithfield City Newsletter.
Copies of the minutes of the Planning Commission indicating when the Commission
was asked to review a proposed change to the Animal Rights section of the
Ordinance. 11/15/2007 and 12/19/07 (8 Pages)
Copy of the Ordinance on Nonconforming Animal Rights.
Copy of the Ordinance on Household Pets.
Old Plat Map copy showing parcel back in 1970's - under Alfred Gordon Erickson
Copy of the Plat map with the history written in from Mike Gleed, Cache County
Recorder fax dated Oct 29, 2009
Digitized by the Howard W. Hunter
Law Library,
Reuben Clark Law School, BYU.
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Letter
Letter
Letter
Letter
Letter

from Craig Carlsen dated Sept 19, 2009
from Craig Carlsen dated Sept 23, 2009 (2 pages)
from Chief McCoy, Smithfield City Police Department, dated Sept 28, 2009 (2 pg)
from Craig Carlsen which includes photos & , dated Oct 4, 2009, (7 pages)
from Craig Carlsen which includes a copy of the Quit Claim Deed, Plat Map &
Photos dated Oct 27, 2009 ( 6 pages)
Letter from Craig Carlsen dated Nov 5, 2009
Letter from Craig Carlsen dated Nov 9, 2009 (2 pages)
Complete minutes of the November 4, 2009
Transcribed section of the November 4, 2009 minutes
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May 28, 2010
CERTIFICATION: I HEREBY CERTIFY THAT TO THE BEST OF MY KNOWLEDGE
AND ABILITY THESE COPIES ARE A TRUE AND CORRECT REPRESENTATION
OF THE PAPERWORK KEPT ON FILE FOR THE BOARD OF ADJUSTMENT
REQUEST BY DALE & MARGARET SMITH.

Charlene Izatt, Deputy Recorder
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APPLIC iION FOR BOARD OF AL. USTMENT
TO BE RETURNED B Y ^ f e 2D {XTlf^

TO BE ON

AGENDA

Date
* Applicant's . __ ^
,,
Name P n ^ P . S V A ^
Address 2 ^ - Q ff..
2QT) ^

.

Telephone: Home <bfc}3 - r^V-tS ?

Agents's/^ _
I
Name 1^(7 DyTU? , U ? ^ 7 f S C ? ^
Address 23T)'
fc/^Tb
KA
Telephone: Home f & ? 5 - " ' r ^ W ^ i S

Work T ^ V T - TloTSc?
Size of Lot

acres

Property Serial Number

Of\ - O b Q ~

Property Address 2 - 4 ( N ^ . Z O O K k

Work
CuiTent Zone
r 0 ^ >
. ^ V i V ^ n h p ^ j

*Must be the property owner.

THE FOLLOWING INFORMATION SHALL BE PROVIDED
REQUIRED DATA
1. Completed form be notarized.
2. Filing fee of $ 5ffi° which is non-refundable.
3. Site Plan-which must include the following:
a. Plans must have enough details to show the problem and nature of the request
clearly and shall be on a minimum 8 Vi" x 11" paper and drawn to a scale of no
greater than 1" = 50'. Any information which will clarify the request should be on
the plan.
b. Plans shall be drawn large enough to show necessary details.
Include:
1. Note of scale used
2. Direction of North
3. Street names and numbers (within your property and adjacent to)
4. Existing and proposed buildings or additions
5. Fences, landscaping, parking and loading area
6. Complete dimensions
7. Necessary explanatory notes
8. Name and address of applicant
OPTIONAL DATA (Include with application if you feel it would help explain your
request).
1.
2.
3.
4.

Photographs
Statements by individuals which may be of assistance to you
Any past history you feel pertinent to your request
Any other information you feel would be helpful

a

Digitized by the
Howard W.
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Clark Law School, BYU.
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OTHER REQUIRED I
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

ORMATION

Attach a complete legal description of the property.
Any covenants or deed restrictions
Briefly describe your request:
What is the current use of the property?
Is there a canal or irrigation ditch which crosses the property for which the request
is being made? If so please submit the name of the irrigation or canal company.
How close is the nearest residence?
Are you planning on utilizing a solar energy system for which you will want
to protect your solar access?
Give a time table for development.
A list of names and mailing addresses of ALL property owners within 300 feet of
your outer boundary, not your structure. Names can be obtained from the
ownership plats in the Cache County Recorders Office.
A Building permit may be required.

APPLICANTS AFFIDAVIT
State of Utah
County of Cache

)
J ^r

ii

I. uo>jvgy V-A V^Vi\^j\y y
being duly sworn, depose and say that I am the owner/agent
of this property involved in this application. The forgoing statements, answers, and information herein
contained and other exhibits thoroughly, to the best of my ability, present the argument in my behalf of the
application herewith requested, and the statements and information above referred to are, in all respects, tme
and correct to the best of my knowledge and belief.

Signed ^tVfVOlM^L VJOJST Q , .
Subscribed and sworn to before me t h i ^ - d a y o f
££%K

ferhhe/f

.2007

CHARLENEIZATT

<***&••& NOTARY PUBLIC - STATE OF UTAH
69 NORTH MAIN STREET
SMITHFIELD UT 84335
My Comm, Exp. 06/06/2011

My Commission Expires:. £>6/0&fa>lf

Notary Public
Residence: SficTKftGJ)

UT
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Other Required Information
1. Complete legal description of the property, attached
2. Any covenants or deed restrictions, none
3. Briefly describe your request: continue to have animals rights on our property
in order to keep a milk cow9 some of our children have an allergy to milk and
are only able to drink milk if they can drink raw milk
4. What is the current use of the property is residential? residential
5. NA
6. How close is the nearest residence? 47.68 feet
7. NA
8. Give a time table for development. We removed our animals because we were
instructed by the Chief of Police in Smithfield that we needed to come into
compliance with the zoning ordinances. We would like to have this matter
resolved as quickly as possible because we now have to go to Hyde Park twice
a day to milk our cow.
9. List of names and mailing addresses of ALL property owners within 3oo feet of
outer boundary, attached
10. NA

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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-^Property of Dale and Margaret Smith at 240 E. 200 N.
1 - Shed, 20'x 30'.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
2 - Enclosure where
goats wereMachine-generated
housed, 12' xOCR,
12'may
and
is 16' from Mr. Carlson's property.
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2009 Nr - e of Property Valuation & T^x Change
-^^Z^S^>^

"V
V

D O N O I rAT

TAMRA STONES
CACHE COUNTY AUDITOR
179 NORTH MAIN SUITE 201, LOGAN, UTAH 84321 • 435-755-1700

'PPESEN, GEORGE E & ALICE K TRS
JO E 200 N
Smithfield UT 84335-1520

Parcel Number:
Tax District:

PROPERTY DESCRIPTION (NOT FOR LEGAL DOCUMENTS)

PROPERTY ADDRESS

08-06O-O018
015

PARCEL 1: BEG 140 FT E OF NM COR LT 6 BLK 20-1/2 PLT A SMITHFIELD CITY SVY & TH| 2 3 0 E 0 2 0 0 N
E 95 FT TH S 132 FT TO S LH SO LT TH N 95 FT TH N 132 FT TO BEG 0.29 AC
SMITHFIELD
PARCEL 2: BEG 116 FT E OF NH COR SD LT 6 & TH E 24 FT TH S 71 FT TH N 24 FT TH
i 71 FT TO BEG 0.04 AC PARCEL 3: BEG 112 FT E OF NH COR SD LT 6 & TH E 4 FT TH
5 71 FT TH H 4 FT TH N 71 FT TO BEG 0.01 AC
CONTINUED ON THE BACK

Ewm&tJMMu

.—...

MARKET VALUE OF YOUR PROPERTY
Last Year's Market Value

This Year's Market Value

190,300

RESIDENTIAL LAND & BUILDING

Total Property Value

$

190.300

190,300

$

190,300

LAST YEAR, CURRENT, AND PROPOSED PROPERTY TAXES
^Taxing Entities

Taxes
Last Year

Tax If Proposed

Budget Change

| Budget Approved

174.16
14.86
12.66
31.40
495.27
130.83
160.56
7.33

CACHE CO GENERAL
CACHE CO HEALTH F
*ULTI-C0 A & C
UINTY ASSESS & C
.ACHE CO SCHOOL D
STWDE SCHOOL LEVY
SMITHFIELD CITY
CACHE MOSQUITO AB

•JloMMm$&Mm\

Tax This Year if Ho

$

1,027.08| $

164.74 I
14.03
14.86
31.40 j
500.30
149.98
155.53
6.80

1,037.65

|

A Public Budget Meeting Will Be Held

164.74

14.03
14.86
31.40
500.30
149.98
155.53
6.80

$ 1,037.65]

COUNTY BOARD OF EQUALIZATION
Appeals of value shown hereon should be filed with the County Board of Equalization within 45 days of mailing but not
later than September 15,2009. Forms are available 7:00 am - 6:00 pm Monday - Thursday at 179 North Main St.,
Suite 202, Logan, UT 84321 or at www.CacheCounty.org. Hearing appointments are granted upon request after
receipt of completed forms. Questions regarding market values may be directedtothe Cache County Assessor's
office (435) 755-1600. All other inquiries should be directed to the Cache County Auditor's office (435) 755-1700
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PROPERTY LEGAL DESCRIPTION (CONTINUED)
: 20-1/2 PLT A SMITHFIELD CITY SVY & TH L -i9 FT TH S 92 FT TH N 19$ FT TH N 92 FT TO BEl
>PERTY FROM THE SOUTH SIDE (ENT 490982) CONT 0.76 AC IN ALL

I
.42 AC PARCEL 4 INCLUDES A PERMANENT R/W INTO

EXPLANATIONS AND INSTRUCTIONS
WHAT IS A "NOTICE OF PROPERTY VALUATION AND TAX CHANGE"?

<

State law requires that before taxes may be increased, your county must give notice to you of proposed changes. Two types of changes
nay take place: (1) the appraised market value of your property on January 1 st, and (2) the proposed taxes that property owners wHl pay.
State law requires that notification be given in advance of the proposed tax increase and the time and location of the budget meetin
at which public input will be received.
— THIS IS A NOTICE OF PROPERTY VALUATION AND TAX CHANGE AND NOT A TAX BILL.
DO NOT PAY ANY AMOUNT SHOWN ON THIS NOTICE.
*

MARKET VALUE OF YOUR PROPERTY
All property taxes are based upon the market value of your property on January 1st of the current year. As the market value of youi
property increases or decreases, your property tax may also increase or decrease.
Market value is estimated by the County Assessor, but appeals are made to your County Board of Equalization. If you believe the,
value of your property is incorrect, contact your County Board of Equalization. Directions appear on the front of this notice.

CURRENT AND PROPOSED PROPERTY TAXES
TAX LAST YEAR: This is the amount of tax that you were charged last year. The actual tax that you paid may have been less if you receh/f
a tax credit based upon a veteran's exemption, blind exemption, indigent abatement or circuit breaker. Taxes on personal property or motor
vehicles are not included in this amount.
(
THIS YEAR'S TAX IF NO BUDGET CHANGE: This is the amount of tax you will be charged if property tax revenues for each taxing entity
are not increased. These amounts do not reflect any reduction for a veteran's exemption, blind exemption, indigent abatement or circuit bre
er for which you may be eligible, or taxes on personal property or motor vehicles.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Other Required Information:
#9
A list of names and mailing address of all property owners within 300 feet of your outer
boundary, not your structure.
Corey and Tiffany Brady
Ray and Andrea Stocks
Craig &dserr..<~?.£^.
Ralph Erickson
Gilbert and Martha Hansen
Kevin and Jessica Burgi
Jaron and Nicole Zollinger
Todd and Alisha Parry
Eileen Nelson
Roger and Ruth Swaner
Gayla Johnson
Gary Esplin
Tim and Melissa Glenn
George Jeppesen
Duane and Ann Barker
Larry and Mary Draper
Bob and Joy Page

192 N. 200 E
182 N. 200 E
172 N. 200 E
160 N 200 E
150 N. 200 E
130 N. 200 E
145 N. 200 E
165 N. 200 E
191 N. 200 E
210 N. 200 E
229 E. 200 N
249 E. 200 N
269 E. 200 N
230 E. 200 N
388 E. 200 N
298 E. 200 N
136 N. 250 E

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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93.79
66.61
47.68
93.25
186.66
251.38
278.57
241.12
259.77
285.81
252.92
250.24
289.07
58.23
139.61
196.51
251.34

^press Bill Pay - Payment Processing

Page 1 of 1 |

40 Col. Printer

!• Transaction detail for payment to Smithfieid City.
|
|
I

i_J J

Date: 10/20/2009 - 3:49:42 PM

Transaction Number: 6832916PT
Visa — XXXX-XXXX-XXXX-4670
Status: Successful
Amt per Item

Reference #

| Description

$35.00

I NON-CONFORMING USE
! Notes: Account Information:
First/Company Name: Margaret
Last Name: Smith
Address:
City, State Zip: ,
Phone:

# Items

Total Amt

1

$35.00 i

Total Paid:

$35.00 I

I

Billing Information
Margaret MARGARET ALLRED
SMITH
,84335

Transaction taken by: char
Print

i

Close

Payment Service Provided By www.xpressbillpay.com

(

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Margaret Smith
240 E. 200 N.
Smithfield, Utah 84335
October 29, 2009
To Whom It May Concern:
My husband, Dale P. Smith, and I, Margaret Alfred Smith, purchased goats in March of 2008 to provide raw
milk for our children who are lactose intolerant. We discovered that if our children drink raw milk they do not
have any health problems which they have with regular milk acquired from the store, prior to discovering that
we had not had milk in our home for 12 years. In the summer, when we separated the kids from their mothers,
two of them were extremely noisy. Our neighbor Gayla Johnson talked to us about the noise that they were
making and we moved them off the property within the week. Also last spring we got baby chickens and there
happened to be a rooster in the bunch. When it started to crow, which is when we discovered that it was a
rooster rather than a hen, Gayla asked us if we would get rid of it and we did the following day. We appreciated
her talking to us about her concerns and we quickly took care of it. We have spoken to most all of our
neighbors periodically asking if there are any problems with our animals, for example if they are too noisy, too
smelly, or a bother and none of them have ever indicated that there was a problem. In fact, many have come to
see them and enjoy having them so close. I spoke once to Mr. Carlson about our goats, when he was having a
conversation with George Jeppesen and told him that we hoped that our goats were not a bother. He did not
make any comment at all. We have loved having the animals to care for and provide us with such good
nutritious food. Our children have learned so much about life because of them.
When Frank Keepers, on June 25, 2009, came and told us that someone had complained about out animals we
went in the next day to Smithfield City and talked to Char about what we needed to do. We told her that we
were already selling them (because we had a milk cow that was due to calf soon) but that we needed time to
wean the kids. We had them all sold within three weeks. Two of which we took to the auction because we
could not get buyers for them. On June 28, one of goats got out of our pasture into Mr. Carlson's property and
eat some of his roses. He called and we ran down and got her. We kept them in an enclosure until we sold
them. The reason why our goat got out is because Mr. Carlson had removed a root cellar from his property to
put up a couple of sheds and had cut right on the property which has caused our fence to fall down behind our
shed. We were unaware of that until that day. The day that we sold all but one of the goats my husband saw
Mr. Carlson in his yard and went up to him and told him that we were sorry for any problems that our goats had
caused and that we had sold them that day, he got off of his riding lawn mower and start yelling at him and
cursing in a very obscene way. My husband just started walking away and he just kept following him and
continued to yell. My husband went to mow Ralph Erickson's lawn and every time he would pass by Mr.
Carlson's property Mr. Carlson would start yelling at him again.
When we were told by the chief of police in Smithfield that we needed to remove our animals we moved our
cow and calf that day, Monday, and gave away our chickens on that Thursday. We have tried to work with do
what we were required in a timely manner.
We are sorry for the problems that our animals have caused but I feel that they have brought much joy and
enjoyment to most of our neighbors around us.
Sincerely,

Marcraret S m i t h

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Legal Description

_

«

For 08-060-0018
wierJEPPESEN, GEORGE E& ALICE KTRS
Effective : 11/15/2005
.RCEL 1: BEG 140 FT E OF NW COR LT 6 BLK 20-1/2 PLT A SMITHFIELD CITY SVY & TH E 95 FT TH S 132 FT TO S LN SD
: TH W 95 FT TH N 132 FT TO BEG 0.29 AC
UR.CEL 2: BEG 116 FT E OF NW COR SD LT 6 & TH E 24 FT TH S 71 FT TH W 24 FT TH N 71 FT TO BEG 0.04 AC PARCEL 3:
iG 112 FT E OF NW COR SD LT 6 & TH E 4 FT TH S 71 FT TH W 4 FT TH N 71 FT TO BEG 0.01 AC
gjCEDfc BEG 131 FT E OF NW COR LT 5 BLK 20-1/2 PLT A SMITHFIELD CITY SVY & TH E 199 FT TH S 92 FT TH W 199 FT
IN 92 FT TO BEG 0.42 AC PARCEL 4 INCLUDES A PERMANENT R/W INTO PROPERTY FROM THE SOUTH SIDE (ENT
0982) CONT 0.76 AC IN ALL
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Oct. 2, 2009
This letter is in regards to Dale and Margaret Smith's property they have had behind
their home on 2n North. Part of this property was purchased from George Jeppesen.
Ralph Erickson also has horses on his property which is located next to Smith's property.
In addition, George Jeppesen owned the Smith property prior to the Smith's in which he
had cows. The property has always been maintained properly, with no smell or other
problems.
m
We, the Swaner's have lived on the corner of 2nd
North and 2 East since 1969

Sincerely,
Roger and Ruth Swaner

(^o*tfY* CAA^^

APPLICANTS AFFIDAVIT
State of Utah
)
County of Cache )
Subscribed and sworn to before me this o ? ^ —day of 0<~Tbhc#-

. c5lcXf(

CHARLENE IZATT
NOTARY PUBLIC - STATE OF UTAH
69 NORTH MAIN STREET
SM1THFIELD UT 84335
My Comm. Exp. 06/06/2011

My Commission expires on

D(?/DL>/&OI\

Notary Public

Residence is Smithfield, Utah
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October 12,2009
Smithfield, Utah
To whom it may concern:
In 1962 I moved to Smithfield, where I raised my family for most of their lives. I
purchased property on the corner of 2nd East and 2nd North: 192 N. 200 E. that belonged
to Jack Meikle. I also made arrangements to buy the property east of the house where my
new home was build in 1972. Directly behind, to the south, was vacant land having been
used for the purpose of -farming. Gordon Erickson owned the land. There was an old
barn that had collapsed, which housed many raccoons. There was an old chicken coop
directly behind my place that eventually collapsed also. During those years, 1962 to
about 1973 there were chickens, rabbits, cows, horses, and peacocks (which used to perch
on my balcony) on the property. Every house on that block facing west except one, had
secondary land behind their homes that were used for animals to keep the grass down. In
the early 70's my teen aged boys rented the Erickson's property to raise steers. There
have been cows every year since that time. When Erickson's moved to Salt Lake in the
1970's I purchased part of the property with a right of way. I was asked to take care of
his property, while he was away. There have been animals on that prdpe^ty ever since
1962 when we moved here.

^/

^ntftirf^
/Signature

Sorely,

APPLICANT'S AFFIDAVIT

/

State of Utah
)
County of Cache )

George Jepjtesen and Alice Jeppesen

CHARLENE IZATT

Subscribed and sworn to before me
this^Aiav of Dcfbbefl

„ NOTARY PUBUC - STATE OF UTAH
NotaryPublic
M ' 13
69
NORTHby
MAIN
STREETW. Hunter Law Library, J. Reuben Clark Law School, BYU.
Digitized
the Howard
SMITHFIELD UT 64335
Machine-generated OCR, may
errors. p.ynir&s. nn- lD*s>/L?h /ot^- 7 '
Mvcontain
Commission
My Comm. Exp. 06/06/2011
m.

AOD?

October 19, 2009

To Whom It May Cocern:
My parents, Edmund and Doris Draper, bought the property at
298 East 200 North, Smithfield, Utah in the year of 1941.
Drapers have lived on this property ever since then.
This letter is to help
request to have animal
There has been beef on
1970, and after, up to

Dale and Margaret Smith with their
rights on the Erickson property.
that property every summer since before
the present.

Sincerely,

Larry E. Draper

APPLICANT'S AFFIDAVIT
State of Utah
)
County of Cache )

i s ^ *™<*dcn>b>efc

Subscribed and sworn to before me this '
CHARLENE IZATT

&?<aJ&<^ nz^~&~

NOTARY PUBLIC - STATE OF UTAH
69 NORTH MAIN STREET
SMITHFIELD UT 84335
My Comm. Exp. 06/06/2011
My Commission expires on C2&/Db/o>l

.<xxf?

%
Notary Public

OH

Residence is Smithfield, Utah
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Alice K. Jeppesen
230 East 200 North,
Smithfield, Utah 84335
October 20, 2009

TO WHOM IT MAY CONCERN:
RE: Back lot property owned by Dale & Margaret
Smith, residing at 240 East 200 North
I, Alice Jeppesen, living next door to Dale and Margaret Smith, and having sold the back
lot in question to them, I wish to give my thinking of said subject. I know there are opinions and
there are laws in order to protect everyone's rights. So I am hoping that you will consider what is
the best use of that property at this time. There can be variances to laws if the reasons for doing
so outweighs the letter of the law or even the desire of one person in opposition to the desires of
longterm residents if those residents are cooperative (which everyone is) in not doing anything
that would take away the rights or peace of anyone else.
First of all we moved to Smithfield City in 1962 when it was still very much country and
that was our object for the move from California. We wanted our children to be raised with the
same opportunities we had when growing up. My husband, George, was raised in Mantua in an
agricultural and country setting and I grew up on a ranch in Colorado. Living in nature and
caring for animals and growing things has been one of our greatest blessings. We didn't have
many material things but we had the important things. We learned to work, to be self reliant by
producing some of our own needs and sharing our bounty with others. Our children are grown
now but they were also the beneficiaries of this inner block which has always been and which is
still country.
Almost all of the neighbors living on this block have also lived here for many years and
have enjoyed our "country" lifestyle. The newer residents' children and our little grandchildren
have been enjoying the animals the Smith's have had there but also the deer (this area has been a
refuge for them), the pheasants, a couple of wild turkeys, etc not to mention the skunks, racoons,
and a stray mother cat who "belonged " to the neighborhood. This has been a perfect zoo and
wild habitat as well as a heritage farm There even were peacocks there at one time. Of course a
neighbors living next door to us at that time had a problem with them and they were removed.
Why not let the neighbors living on this block, whether old -timers or new-comers just go to the
Smiths, or in the case of the wild animals that are a problem, go to the animal control officer, to
take care of the problem instead on taking away something of value to all of us because times
decree that this must now be a "city" instead of a "farm." Of course it will happen sometime in
the future but why not let it be of use now?
I, personally, have enjoyed watching the Smith children out there doing their chores night
and morning and knowing that their parents are willing to use their resources of time, sometimes
hard work and money to prepare their children for the future. I once asked Dale Smith if
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

-2his son minded having to milk the cow instead of going someplace of entertainment with his
friends. He said he probably minds but he is still doing the milking. These children are happy in
the real sense instead of happy for the duration of the "entertainment." It makes me so happy also
as I watch them and the entire family working together. I even enjoyed the roosters crowing but
can understand that might be a problem to some people. That problem only lasted for a brief
period of time until they knew which of the chicks they raised were hens and which were roosters.
There was a rooster crowing in our neighborhood a few years ago but I was never aware that it
became such a problem that it interfered with anyone's rights.
Another piece of information that may be considered was that at one time Ralph
Erickson's father considered making a subdivision on this same inner property and we neighbors,
at that time, got together and offered to buy itfromhim so that we could preserve it in its pristine
condition. All of us today would be willing to do that from whomever, if we could have the use
of it as it now is. Of what use is it going to be to anyone else at this time? I know that we have
to accept the matter of progress and that the real issue is not about some neighbor complaining
but that there is a strong movement for residential development in the city and to preserve the
outlying open spaces. Why can't we just be grandfathered in until there is someone who is ready
to develop it or better still as long as this back property belongs to we neighbors, why can't we
work out something to use it as an animal park until such time as the present neighbors are ready
to relinquish this property and sell it to new-comers who do have a productive use for it. We still
think that the best use is as a refuge for the wild animals and a teaching opportunity for the rising
generation.
I thank you for your consideration of what I have to say. This is according to my thinking
of what is of the best use of a very small part of God's earth.
Sincerely.
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To whom it may concern:
I'm writing this concerning the animals that the Smith family owns or has owned in the
past. Idon'thaveany problem with any ofthe animals that they have. My daughter used
to enjoy going over to pet and feed the goats when they had them. I don't ever hear any
ofthe animals and I rarely even see them, so they don't really concern me at all. I think
it's good for their kids to have animals because it teaches responsibility and hard work. I
have no problem with the animals.
Sincerely,
Andrea Stocks
182 N. 200 E.
Smithfield

tWm Jk^b

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

October 29, 2009

To Whom It May Concern:
I would like to give my opinion about the animals that the Smith's have had on
their property, which backs up to my property. I love the sounds of the animals;
they have not been bothersome to me or my family members, in the least. One
day while I was visiting the Smith residence, they took me on a 'tour" of their
farm; I was shocked to see everything that they had. I had no idea the animals
were even there, and like I said previously, the Smith's property backs up to
mine. I feel that in the farming community that we live, animals and their voices
should be a part of our surroundings, that is part of the reason I have chosen to
live in a place like Smithfield.
When people, like the Smith's, have lived here for over 20 years, why can
someone who has only been here less than 2 years dictate whether they can
have their animals or not? That is something that I have a hard time
understanding. I feel that the rights of the Smith's have been violated!
The animals that they have had on their property were only there for their
family's use and health, not meant to hurt or cause problems for anyone. I
would very much welcome the idea of having the animal rights re-evaluated and
have the animals returned to their property.
Thank you for your time.

Joy G. Page
136 N. 250 E.
Smithfield, UT 84335
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Oct 29, 2009
(

To whom it may concern:
(

' /
We are neighbors just to the east of Dale and Margaret Smith and in fact our property joins theirs. Of
course, we are fully aware that they have had all types of animals and it is important for all to know that
the animals have never encroached on our property and have been properly taken care of by the
Smiths. The animal noises have never disturbed us and in fact we find it delightful to have the animals so
close and cannot even imagine why anyone would object to the Smith's having the animals on their
property. We certainly have no objections

Duane and Ann Barker
288 East 200 North
Smithfield, Utah 84335

i
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Gayla M. Johnson
229 East 200 North
Smithfield, UT 84335
435-563-3443

October 29, 2009

To Whom It May Concern:
This is a letter of support for the animal rights of the Dale and Margaret
Smith family. I am a neighbor who has lived directly across the street from
the Smiths for more than twenty years.
The Smiths have maintained their animals in a manner that is nonoffensive and non-disruptive. If I have ever had questions or concerns
about their animals, they have been immediately addressed.
The Smiths are very reasonable people who use their animals to support
their self-reliant lifestyle, not as some hobby or entertainment. I believe
that being responsible for animals also teaches the Smith children a sense
of responsibility, as they assist in the maintenance and care of those
creatures. I fully support the Smith's right to have animals, and strongly
encourage you to allow them to keep them on their property in Smithfield.
Sincerely,

Gayla M. Johnson
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To Whom It May Concern,

10/29/09

My name is Tiffany Brady and my family and I live two houses west of the
Smith family (192 N 200 E). I'm writing to let you know our feelings in regards to
their animals. We have never been negatively affected by the animals what-so~ever,
and have actually greatly benefitted from them. Last year our daughter was having
a hard time digesting baby formula. The Smiths had goats and we were able to start
giving her goats milk which was just what she needed. We are very thankful that
they were able to help us during that time. Our other girls also love to go and visit
the animals whenever they can* I couldn't even tell you how many of what animals
they have because we would probably never know that they were there if we didn't
associate with the Smiths. Thank you for your time.

Best Regards,
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Thursday, October 29,2009
To Whom it May Concern:
It has come to our attention that the animals (horses, goats, and cows) have been required to be
removed from the property of our neighbors, Dale and Margaret Smith and family. We would
like to take a moment and express our opinion of this matter.
My husband and I moved to the town of Smithfield in 2001. We chose the location within
Smithfield due to the cozy, country feel of the homes, animals, fields and neighbors. Over the
years, our children have thoroughly enjoyed feeding and observing the animals which have
grazed there. Now, as a business owner of a child care, it further enriches the experiences we are
able to pass on to the 8 children in our care. Through "field trips" just across the street, these
children learn respect for life, gentleness to creatures, and they experience the excitement of
observing these animals through our windows as the seasons come and go. By our observance,
every time there has been an animal on the field now owned by Smiths, the owners have taken
care of the animals such that it has added to, rather than taken away, of the feeling of our
neighborhood. We enjoy hearing the sounds of the animals as we rise each day.
Todd and I live directly across the street from where the animals graze and often meet us at the
gate. We have never experienced any unpleastantries via smell or appearance or any other form
which often come from livestock. It has never been overcrowded or over trafficked. Since the
Smith's have taken ownership, in fact, the field has never looked better. The have cared for the
fencing, overgrown trees and grass which so easily can take over a field.
It is our opinion that to require the removal of these animals is unjust and unfair to the rest of us
neighbors that have enjoyed their presence over the years. We respectfully request that these
animal rights be restored to the Smith family and their property. If you should have any
questions arise or would like to speak with us personally, feel free to contact us at our residence.
Respectfully,

Todd and Alisha Parry
Neighbors and
Owner of Peace of Home Childcare
435-563-2698; 435-232-9014
165 N 200 E; Smithfield, ITT 84335
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CacheCountyRecorder

4357167187

P, 01

Cache County Corporation

Tax Roll Information
Tuesday, October 27, 2009

ATTA) G

For 08-060-0018

' '

5;33PM

'

^m^
Owners List

Owner Name & Address
Parcel
Name
DO Name
Address I
Address 2
City State Zip
District
Year

08-060-0018
Entry 992326 ;
JEPPESEN, GEORGE E & ALICE K TRS

GEORGE E & ALICE K TRS
1 r JEPPESEN,605387
619/741
i JEPPESEN, GEORGE E & ALICE K £RS
1560/605
992326

230 E 200 N
SMITHFIELD
UT
015
SMITHFXELD CITY
2009

Status

84335

TX

Property Address
Address 230 E 0200 N
City
SMITHFIELD
Tax Rate 0.009914

J
* * * * * PROPERTY INFORMATION * * * * *
2008
UNITS/ ACRES

BR
LR

BUILDING RESIDENTIAL
LAND RESIDENTIAL
Totals

0-76

MARKET
151,030
39,270
190,300

2009
TAXABLE
83,065
21,600
104,665

MARKET
151,030
39,270

TAXABLE
83,065
21,600

190,300

104,665

* * * * * BUILDING & TAX JNFORMATION * * * * *
Square Footage:
Year B u i l t ;
Building Type;

1,500

Taxes for:

1973

Taxes for:

SINGLE FAM

2008
2009

1,027*08
1,037.65
0,00
0.00
0.00

Special Tax:
Abatements:
Payments: (
Balance Due:

)

1,037*65

BACK TAX SUMMARY * * * * *

NO BACK TAXES
CACHE COUNTY TREASURER/DEPUTY
USXQlli^ECTION * * * ^
PT 08-060-0017; COMB W/PT 0017 11/95; t O M B W/0015 i 1/05 OWNER;
* * * * * LEGAL DESCRIPTION * * * * '
Property Address:

230 E 0200 N
SMITHFIELD

Current Year:
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OacheCoiintyRecorder

4357167187

P. 02

Cache County Corporation

Tax Roll Information
Tuesday, October 27, 2009
5:33PM
Parcel 08-060-0018
Entry
992326
Name JEPPESEN, GEORGE E & ALICE K TJ
PARCEL 1: BEG 140 FT E OF NW COR LT 6 BLK 20-1/2 PLT A SMITHFIELD CITY SVY & TH E
95 FT TH S 132 FT TO S LN SD LT TH W 95 FT TH N 132 FT TO BEG 0.29 AC
PARCEL 2: BEG 116 FT E OF NW COR SD LT 6 & TH E 24 PT TH S 71 PT TH W 24 FT TH N
71 PT TO BEG 0.04 AC PARCEL 3: BEG 112 FT E OF NW COR SD LT 6 & TH E 4 FT TH S 71
FT TH W 4 FT TH N 71 FT TO BEG 0.01 AC
PARCEL 4r BEG 131 FT E OF NW COR LT 5 BLK 20-1/2 PLT A SMITHFIELD CITY SVY & TH E
199 FT TH S 92 FT TH W 199 FT TH N 92 FT TO BEG 0.42 AC PARCEL 4 INCLUDES A
PERMANENT R/W INTO PROPERTY FROM THE SOUTH SIDE (ENT 490982) CONT 0.76 AC IN ALL
Next Yean
Next Year Legal Description Same as Current Year
*""* •'*""*" *"find" of Report * "*' * * *
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October 21, 2009

Attn:Vicki
The Herald Journal
P.O. Box 487
Logan UT 84321
Legal Dept:
Please run the following legal notice (I) time Friday, October 23, 2009 and bill
Smithfield City.
"The Smithfield Board of Adjustment will meet at 6:00 p.m. in a public hearing
Wednesday, November 4, 2009 in the City Council Chambers, 69 North Main, to
consider the following adjustment to the Zoning Ordinance of Smithfield City.
Dale and Margaret Smith, 240 E 200 N, have requested an exception to
Ordinance #17.16.060: Nonconforming Animal Rights, to be allowed to continue
to have animal rights on their property, Parcel #08-060-0018. Zoned R-1-12"

SMITHFIELD BOARD OF ADJUSTMENT

Charlene Izatt, Deputy Recorder
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Civil

PROOF OF PUBLICATION
STATK OI ; UTAH
COUNTY OF CACHE, ss
On this 11th day of November , A.D. 2009 personally appeared
before me Vicki C. Perry who being first being duly sworn, deposes and says that
she is the chief clerk of the Cache Valley Publishing Co., publishers of The Herald Journal
a c^aily newspaper published in Logan City, Cache County Utah, and that the advertisement
Legal Notice a copy of which is hereto attached was published in said
newspaper for 1 issue(s).
Commencing on the following days:
10/23/2009

Signed
Subscribed and sworn to before me, the day and year above written.

Signed

LfstfMZq!?^)
r

Notary Public
Public

My Commission expires September 7, 2011
MOTARYPUBUC
CYNTHIA K FULTON
320 West 1330 North
Logan, UT 84341
My Commission Expires
September 7,2011
STATE OF UTAH
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Memo
To:

Brenda

From: Char
Date:

•"SfPtU^cdd

October 6, 2009

Subject:

Carlsen/Smith
& Animal Rights

Smithfield City Corp.
69 North Main St.
PO Box 96
Smithfield UT 84335
435-563-6226
Fax# 435-563-6228

Hi BrendaI pulled together the notes I had on Mr. Carlsen's concerns. I'm sorry they are just copies of
my original notes. I hope they are legible. I have had several conversations with Mr.
Carlsen and with Frank that I did not keep notes on. They were all similar in nature.
Roosters were the latest fowl added and not on my original notes.
I have tried to explain Animal Rights & Grazing permits to the Smith's and also Mr. Carlsen.

*

I also am attaching copies of the minutes from November & December 2007. Kris Monson
was trying to help the Smith's and other families that have land that is sitting vacant but do
not have animal rights or have lost them. (I believe this is where Mr. Carlsen refers to the
"Hobby Farm" that the Smith's requested approval for.) Not definite.

i

I have also attached a copy of a newsletter that I hand out to folks that are trying to
understand if they have animal rights or not. (Jim wrote a very thorough article on animal
rights.)
I've also attached a copy of the letter that I have sent to neighbors in the past, for property
owners that claim they have animal rights but the City doesn't have any record of that
property having Animal Rights. We rely on the neighbors to help make a determination.
I also spoke to Dean Clegg (part-time Farmer) and Jim Gass and they did not consider
Chickens as grazing animals. I have not checked with any other organizations & etc.

<

The property owner also has the right to go before the Board of Adjustment, (copy of
ordinance attached)
Hope this helps.

<
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This section has been affected by a recently passed ordinance, 09-02 - PORTABLE STORAGE
CONTAINERS. Go to new ordinance,

17.48.060: MODIFYING REGULATIONS:
A. Side Yards: Main buildings other than dwellings shall have a minimum side yard of twenty feet (20')
and the total of the two (2) side yards shall be at least forty feet (40'). Private garages and other
accessory buildings located at least ten feet (10') behind the main building may have a side yard of
three feet (3'), except the street side yard of a corner lot shall be a minimum of thirty feet (30') for
main and accessory buildings.

B. Rear Yards: Private garages and accessory buildings located at least ten feet (10') behind the main
building may have a rear yard of one foot (1') provided that on corner lots rearing on the side yard of
another lot, the minimum rear yard for all buildings shall be ten feet (10').

C. Distance Between Buildings: No building, structure or enclosure housing animals or fowl shall be
constructed closer to a dwelling on the same or adjacent lot than one hundred feet (100'). (Ord. 0405 § 1, 2004: Ord. 02-19 § 1, 2002)
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7.12.225: GRAZING PERMITS:
ie planning and zoning administrator may permit a temporary grazing permit to be issued. Such permit
ay be granted provided:

, It is deemed desirable and necessary for the control of noxious, unsightly or hazardous natural
growth. A minimum pasture area equal to one-half (1/2) acre which is free of buildings, roadways,
and landscaped areas is identified.

It is granted on a year to year basis from April 1 through November 30, with no animals being housed
on said property at any other time where the permit is issued. No sheds, feeding stalls, shelters,
stables or any other structure can be built for the purpose of housing or caring for said animals..

Animals are limited to two (2) animal units per pasture acre. Animals will be limited to cattle, horses,
sheep, goats, or any other grazing animal as approved by the planning and zoning administrator.
One animal unit shall equal one cow, one horse, four (4) sheep, or four (4) goats. One suckling
offspring will be allowed with each adult animal, with the two (2) counting as one animal unit.

The party requesting this special exception presents a petition containing the signatures of a majority
of all adjacent property owners who are in agreement with the request. The planning and zoning
administrator may then consider the petition, but is not obligated to grant the request if, in the
planning and zoning administrator's judgment, it should reject it for reasons that are in the best
interest of Smithfield City.

Such permit shall be issued on a year to year basis and will be revoked at any time whenever in the
opinion of the planning and zoning administrator such action would be in the best interest of
Smithfield City, or upon presentation of evidence that the petitioner has violated the conditions or
intent of the permit.

The fee is paid as shown in the most recent prevailing fee schedule.

5. It is understood that by granting such special exceptions, no other portion or intent of this title is
created null or void or invalidated.

\. Any appeals may be directed to the board of adjustment. (Ord. 08-19 § 1, 2008)
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October 30, 2009
This is an overview of what Attorney Jorgensens} thoughts are on the Dale & Margaret
Smith and Craig Carlsen animal rights dispute.
Before Bruce can issue an legal opinion on this matter, he would have to review all the
facts and make sure he had all the facts straight. What follows are his thoughts on
information we had provided him.

1. The dispute between Mr. Carlsen and Mr. & Mrs. Dale Smith is a private one for the nuisance and
intentional misconduct claims that have been made.
2. "It appears both properties are located in the R-1 Zone, however, and I am wondering what in the R-1
provisions of the Zoning Ordinance would allow the Smiths to keep goats, rooster and a cow to milk?"
3. Does the property have a non-conforming use in place?
4. Carlsen cites Section 17.48.060 as a prohibition against having animals within 100 feet of his
residence. That provision is actually a part of the A Zone provisions, for property zoned A-1. The R-1
provisions generally do not allow for these animals on the lot at all. It may be that a citation for a violation
of the zoning ordinance would be appropriate.
5. The Smiths are required to know what their animal rights are before they bring in all the different
animals discussed in Mr. Carlsen's letter. If the Smith's do not have any animal rights for their property,
their actions are out-of-line, if not illegal (a nonconforming use or other right to have so many animals on
their property, would need to exist)
6. "What is the business the Smiths have before the Board of Adjustment? A variance seems out of the
question, especially if sought to legalize the animal rights and uses they have claimed over the last 2
years. If they are able to prove a nonconforming use, I would be very careful about the scope of any
permit issued."
7. "Any permit issued should be very specific and then enforced carefully, after. Remember that even a
nonconforming use cannot be the basis for a public nuisance. The private nuisance and property damage
issues are still disputes for Mr. Carlson and the Smiths to resolve."
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Smithfield City Police Department
LAW Incident Table:

icident Number:
09-S2699
.ture: Dispute.. Citizen
Case Number:
Addr~ 2-;> K ?':'">• K1
City: ^:ni.-,^Lrr:,lCi
ST: UT Zip: 84335
Complainants
123569
Fst: Dale
Lst Smith
SSN:
Adr=
DOB
Tel
Sx:
Rac
Cty:

Paae:

290
1

Image:
Area: SMI5 Smithfield Cit
Contact: dale smith 21
Mid: Peter
ST:

Zip:

Observed: CDIS
Reported:
Offense Codes: CDIS INCC INFO
Circumstances: LT2 0
pndg Officers: Allen, Travis
CAD Call ID: 09-18475
Agency: SCPD
pnsbl Officer: Allen, Travis
09:14:00
07/18/09
CMPLT
Stirland,
Brett
Last RadLog:
Received By:
Travis Allen
T
Telephone
Clearance: TA
How Received: 09:02:49 07/18/09
Disposition: CLD Disp Date: 07/18/09
When Reported: 09:02:49 07/18/09
Judicial Sts:
currd between: 09:02:49 07/18/09
Misc Entry:
and:
arrative: Report of verbal altercation between neighbors
pplement: (See below)

VOLVEMENTS:
pe Record #
M
10079
M
123569
A
09-18475
W
q
1
2
3

Date
Description
Relationship
07/18/09
Carlsen, David Craig
Involved
07/18/09
Smith, Dale Peter
^Complainant
07/18/09
09:02 07/18/09 Dispute,Citizen ^Initiating Call
Incident Offenses Detail:
Offense Codes
Amount
Code
0.00
CDIS Citizen Dispute
0.00
INCC Investigation, Citizen Contact
0.00
INFO Information

W Incident Circumstances:
Contributing Circumstances
q Code
Comments
1 LT20 Residence/Home
W Incident Responders Detail
Responding Officers
q Name
Unit
1 Allen, Travis
Z4
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lain Radio Log Table:
n
ime/Date
Typ Unit
)9:14:00 07/18/09
1
Z4
)9:06:04 07/18/09
1
Z4

Code Zone
CMPLT SCPD
SCPD
ENRT

Agnc Description
SCPD incid#=09-S2699 Completed call
SCPD incid#=09-S2699 Enroute to a c
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w Supplemental Narrative:
Supplemental Narratives
q Name
Date
Narrative
1 Allen, Travis
10:12:08 07/18/09
t Jul 18 10:12:09 MDT 2009 Allen T
ficer was notified by dispatch to contact the complainant, Dale Smith, by
lephone. Smith was reporting having problems with his neighbor,
ficer was able to call and speak with Dale. I was advised that Craig Carlsen,
d been causing problems with Dale. Dale stated that Craig is very rude and
es vulgar language toward him. Dale stated that he had goats on his property,
t had to get rid of them because of the problems that Craig was making. Dale
ated that he has since got rid of the goats, however Craig continues to yell
him and curse,
advised Dale that I could respond to Craig's home and speak with him
garding the incident. Dale advised that he is worried about repercussions if
filed a complaint. I advised Dale that I could also document the incident
d if the problem continues police could respond then. Dale stated that he
ked this option more. I advised Dale to call immediately if the problems
ntinue. Dale advised that he would.
further action taken.

1
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Smithfield City Police Department
LAW Incident Table:

ncident Number: 09-S3706
ature: Dispute,Citizen
Case Number:
Addr = 69 N MAIN ST
ST: UT Zip: 84335
City: Smithfield
Complainants
Fst
Lst Anonymous
Adr
DOB
/ /
SSN:
Cty
)
Rac
Sx:
Tel: (

Page:

Area : SMI 5
Contact:

290
1

Image:
Smithfield Cit

Mid:
ST:

Zip:

Reported
Observed: CDIS
Offense Codes: CDIS INCC INCC INCC
Circumstances: LT2 0
Keepers, Frank
spndg Officers: McCoy, Johnny
Agency:
SCPD
CAD Call ID:
spnsbl Officer: McCoy, Johnny
Last RadLog:
Received By: Smith, Brenda
Clearance: JWM Johnny McCoy
How Received: 0 Officer Report
Disposition: CLD Disp Date: 09/29/09
When Reported: 09:41:23 09/24/09
Judicial Sts:
ccurrd between: 09:41:23 09/24/09
Misc Entry:
and: 09:41:23 09/24/09
0:
over animals
Narrative: Neighbor dispute
!See below)
upplement: (See below)

T

VOLVEMENTS:
ype Record #
1
NM
NM
10079
NM
123569
NM
243251
SCPD4149
TW

Date
09/24/09
09/24/09
09/24/09
09/24/09
09/29/09

Description
Anonymous,
Carlsen, David Craig
Smith, Dale Peter
Smith, Alexandrea
Zoning Violation & more

AW Incident Offenses Detail:
Offense Codes
eq Code
1 CDIS Citizen Dispute
2 INCC Investigation, Citizen Contact
3 INCC Investigation, Citizen Contact
4 INCC Investigation, Citizen Contact

Amount
0. 00
0.00
0.00
0.00

AW Incident Circumstances:
Contributing Circumstances
eq Code
Comments
1 LT20 Residence/Home
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Relationship
^Complainant
Agitated neighbor
Property owner
Property owner
Verbal warning

(

W Incident Responders Detail
Responding Officers
q Name
Unit
1 McCoy, Johnny
Zl
2 Keepers, Frank
Zll
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aw Supplemental Narrative:
Supplemental Narratives
eq Name
Date
Narrative
1 McCoy, Johnny
16:38:47 09/24/09
nu Sep 24 16:38:51 MDT 2009
Dhnny W. McCoy
Dean Clegg, City Recorder, brought to me copies of two letters sent to a
ale Smith from a Craig Carlsen. Craig Carlsen placed on notice Dale that Craig
Duld be taking action against Dale for violating zoning ordinances against
Brtain animals. Dean asked if I would follow-up on the matter.
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<

w Supplemental Narrative:

<

Supplemental Narratives
q Name
Date
Narrative
2 McCoy, Johnny
08:45:00 09/28/09
EETING WITH DALE & ALEXANDREA SMITH)
hnny W. McCoy
(
On Monday morning, September 28, 2009, Dale and Alexandrea Smith visited
th me in my office. Animal Control Officer Frank Keepers was also present.
discussed the issues of their keeping domestic farm animals on their
operty. They believe they have animal rights to do so, but cannot provide any
oof of such. They will remove all the farm animals while also making contact
th each of their neighbors seeking memories of how long cows and horses have
en kept on the property.
I also recommended that once they obtain statements
dicating a constancy of farm animal presence that they take their evidence
fore the Board of Adjustments. The Smiths were very cooperative and sought to
solve the issues without conflict or contention. The chickens, cattle, and
rse will be removed no later than Tuesday evening, September 29, 2009.
TATUS)

{

i

osed. Citizen cooperation.
quired.

Compliance achieved. No further police action
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aw Supplemental Narrative:
Supplemental Narratives
eq Name
Date
Narrative
3 McCoy, Johnny
08:44:00 09/29/09
LETTER TO CRAIG CARLSEN)
eptember 28, 2009
raig Carlsen
72 N 200 E
mithfield, Utah 84335
ef: 09-S3706 - Domestic Farm Animal Complaint
ear Mr. Carlsen,
I was given a copy of the letter you sent to Mr. and Mrs. Smith dated
eptember 23, 2009. Dean Clegg, Smithfield City Recorder brought it to me late
ast week. Shortly after I received it, I met with Frank Keepers, Smithfield
ity Animal Control Officer. He has informed me that he has been looking into
his matter. You will be pleased to know that I also met with Mr. and Mrs.
cnith. They came in to my office this morning on their own cognition. I found
hem to be most interested in resolving this matter with the least amount of
onfrontation or conflict.
I too believe that peaceful discussion is always a
etter way to reach satisfactory conclusions.
There is a question about the continuation of animal rights that were
ace attached to the Smiths' property. The Smiths believe that for the number
f years they have lived at their residence animal rights were active. There is
o official record showing if animal rights ceased or not. There are some who
an recall cattle and horses being kept on the property.
If such is the case
ad animal rights yet exist for the Smith property, then they would be
estricted to those domestic farm animals for which the rights apply. I have
nstructed the Smiths to meet with long time residents who can recall and verify
he continued presence of approved domestic farm animals. After the Smiths have
btained written statements and from those statements it is believed that
ertain animal rights exist, I have urged them to meet with the Board of
djustments to present their findings. Such a hearing is a public hearing and
ill be advertized appropriately so that you may arrange your schedule to
ttend. Meanwhile, the Smiths have agreed to remove all domestic farm animals
rom their property located behind you.
I assure you all is being done to determine what animal rights exist for
he property owners to the east of your property. I emphasize that from my
erspective your neighbors are kindly people who are just as interested in
aintaining their neighborhood quality of life as any other. This matter is
asily solvable if everyone cooperates and treats one another civilly.
You are most welcome to meet with me where I can discuss with you the
rocess whereby the Smithfield City Police Department may engage. My phone
umber is 563-8501. Brenda Smith, Executive Assistant, will help arrange an
ppointment. You may also call Jim Gass, City Manager (563-6226) or Bruce
orgensen, City Attorney (752-1551). These gentlemen can explain those specific
oning legalities established by common law and ordinance.
incerely,
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HNNY W. McCOY
ief of Police
Jim Gass, City Manager
Bruce Jorgensen, City Attorney
Dale and Alexandrea Smith
Char Izatt, Smithfield City
Jon Wells, Smithfield City
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>aw Supplemental Narrative:
eq Name
4 McCoy, Johnny
MEETING WITH CRAIG
ri Oct 09 09:25:56
ohnny W. McCoy

Supplemental Narratives
Date
Narrative
09:25:25 10/09/09
CARLSEN)
MDT 2009

Craig came into the Smithfield City Police Department and met with Frank
eepers, Jon Wells, and me. I explained to him the present condition that the
mith's are in compliance with city ordinance, that they are taking the matter
o the Board of Adjustments, and that it is the hope that all parties involved
an act more neighborly. Craig expressed his concern that the Smith's were
eliberately trying to cause him grief. I assured him that I do not think that
s what the Smith's were trying to do. I told him that my inclination is that
he Smith's were trying to maximize the use of their land with domestic farm
nimals. The meeting last about 20 minutes.
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October 26, 2000

Dear Property Owner:
There has been a claim made that there are existing animal rights at 145 North 200
East for (3) three cattle and have been there since March 1970.
If you dispute this claim, please contact Smithfield City in writing or by calling Char Izatt
at 563-6226 ext. 103.
Thank you.
SMITHFIELD CITY CORPORATION

Char Izatt
Planning & Zoning staff
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Don't bet CHI it Many people buy property thinking they have animal ri^itssimpiy because they see fenn animals grazing
» property next to them. Other established residents believe they have animal rights because at one time or another they kept
•nimals on their property. Neither of these cases can solidify your hold on therigihtto keep farm animals (cow, horse, gpat,
c ) on your property.
Only property located in the areas zonedforagriculture or residential agriculture are guaranteed therightto have animals.
All other areas, which encompasses the vast majority of the community, does not There are a few rare instances where you
alight see farm animals in the residential or commercial areas, but those cases are unique and the right to keep animals is
predicated on meeting certain strict long standing requirements.
In those areas where animals are not allowed, it becomes the responsibility of the property owner to provide the information
aecessaiy to establish those rights. Of primary importance is the need to be able to demonstrate that animals have been kept
on the propertyfora minimum of30 days each year dating back to 1970. Ifat any time since that date when animals have not
been on the propertyforthat minimum 30 days, the rights are permanently lost.
Documentation of the continuous harboring ofanimals cannot be a mere statement from the property owner that the animals
have been there. Written affidavits from individuals who can testify that there have been animals continuously present during
those 30+ years is valuable as is similar testimonyfromthose who might dispute it. Also, pictures, records and other pieces
of information are useful.
The documented evidence is then presented to the Board o f
Adjustments who will weigh the evidence and any other evidence
that is attainable and make the final determination. If the
determination is favorable, it continues to be the responsibility of
the property owner to keep adequate records so the rights are not
lost Even though the Board may find in favor of the property
owner, the animal rights can still be lost ifthe animals are not kept
on the propertyforthe required minimum 30 days.

Discover why State Farm
insures more homes
than anyone
else.
IB! •

See Stale
Farm Agent

WfftO
Ktftfc J ForthfanAgcy IK, UITCF
820 South Moin
SmithfiaM, UT
435-563-3236

tfAfl fAIM

IMtUIANCIJ

like a good neighbor, State Farm is there?
STATE FARM FIRE AM) CASUALTY COMPANY > HOME Of FKE: BtOQMWGJON, fUlNOS

ATTENTION SMITHFIELD BUSINESSES
The greater Smithfield Chamber of Commerce needs YOU.
Please become a member and enjoy lunch with us the 3 rd
Wednesday of each month. Dues are just $25.00 a year. Our
monthly luncheon meetings begin at 1:00 p.m. This is a great
opportunity for you to become acquainted with other
businesses in Smithfield, the mayor and city council. Our next
meeting will be February 19th, at Rocky's Pizza. Please mail
your dues to Greater Smithfield Chamber of Commerce, P.O.
Box 31, Smithfield, UT 84335 or pay for them along with
your $6.00 lunch on February 19th at Rocky's. Any questions
call Pete Krusi at Lee's Market Place. We hope to see you
there.

sUtefarni.com 1 "

SMITHFIELD HEALTH DAYS SCHOLARSHD? PAGEANT
Smithfield City will be holding it's Annual Health Days Pageant on Saturday, April 12,2003 at 7:00 p.nt It will be held in the
SmithfieldLDS Stake Center at 600 East 120 South. The theme this year is "ALIVE". Please come out and support the girls who are
participating! It will be a great evening.
Junior and Seniors are eligible and should have received notification by mail. ThisyearscholarsMpswiUbeawaniedtotherq^ty
to a school of their choice. We are interested in receiving private or business donations and feel this program would help these young
ladies continue on with their education. The deadline for submitting an application and picture to the City Offices is February 21st.
Contact Kari Hoggan at 563-0127, Katie Taylor at 563-3310, or Cheryl Newell at 563-8001.
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Continuation of Planning Commission Minutes

11/15/07

Commissioner Paskett noted that he felt that the issue was pretty well settled on
MOTION:

A motion was made by Commissioner Douglas to set a public hearing regarding
the additional changes to Ordinance #06-23, which amends the "Central Business
District", Title 17, in particular Section 17.64.060 "Special Provisions" and
Section 17.120.010 "Use Allowance Matrix, Table 17-1," for December 19, 2007.
The motion was seconded by Commissioner McKay and unanimously carried.

The Commission will review changes to Ordinance # 07-14 which amends, Chapter 17.16
"Nonconforming Buildings and Uses", in particular section 17.16.060 "Nonconforming
Animal Rights".
Chairperson Vernon asked Mrs. Monson to clarify the proposed changes to the ordinance.
Council Member Monson noted that the alterations that were being proposed were a little
different then she had originally proposed. She noted that she was unsure how to word how long
there could be a lapse in animal keeping on a property.
Commissioner Paskett observed that in order to allow for the keeping of 4-H animals then at
least a six month hiatus would need to be allowable.
Council Member Monson observed that as long as there are animals on the lot for thirty days a
year then it would be allowable.
Jon Wells made observations about what "properly established" meant regarding the original
ordinance. He noted that it meant that animals must be kept on a property for at least thirty days
a year.
Commissioner Paskett inquired if animal rights were sold with property?
Chairperson Vernon noted that ordinances had been enacted to keep animals on the west side of
town and move them out of the east side of town.
Council Member Buttars told of how a citizen had used the witness of his neighbors to prove that
animals had been continually kept on his property to establish his animal rights.
Commissioner Kent noted that keeping animals helps to control the weed problem in a lot of
lots.
Commissioner Lawlor asked about the keeping of reptiles.
Council Member Monson observed that reptiles are not put out to pasture.
Jon Wells note that reptiles are covered under household pets.
12
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Continuation of Planning Commission Minutes

11/15/07

Council Member Monson stated that property owners are forced to build intrablock
developments because they can't keep animals.
Commissioner Price voiced his opinion that only one acre lots or larger should have animals.
Commissioner Paskett inquired about the provision of only allowing one offspring per livestock.
He observed that some animals have more than one offspring and that the FFA needed to be
included along with 4-H in the wording.
Council Member Buttars inquired why the measure was being considered when there were
already provisions in place for grazing permits.
Council Member Monson observed that grazing permits only allow an animal to be on the
property for six months at a time.
Chairperson Vernon noted that it had been suggested that the highlighted area of the back page
of the ordinance revision be removed.
Council Member Monson pointed out that people are willing to pay more for a lot with animal
rights.
Commissioner Lawlor asked how the city could stop someone from using their front yard as a
pasture.
Jon Wells conceded that that issue could not be controlled.
Commissioner Price observed that some people would go a long time without having animals
and that new neighbors will complain when they do start housing animals again. He noted that
animals should be contained in the appropriate zone.
Council Member Monson observed that many families keep animals without realizing that they
do not have animal rights. She stated that the fact that residents can have animals is one of the
points of attraction of the city.
Commissioner Lawlor noted that it could be altered so that one acre properties could have
animals instead of the proposed half of an acre.
Council Member Monson asked if three quarters of an acre would be acceptable.
Commissioner Kent asked if the property owners could gain approval from the Board of
Adjustments.
Char Izatt noted that one person was recently turned down by the Board of Adjustments.
13
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11/15/07

Chairperson Vernon polled the Commission to see if they wanted to accept the draft in some
form or let the matter stand without revision.

(

Commissioner McKay stated it should be continued to be considered.
Commissioner Kent stated that the matter should be considered further.
Commissioner Price stated that it should not be considered further.
Commissioner McKay noted that a consensus of large lots in the area of question should be
compiled.
Chairperson Vernon stated that the matter should not be considered further.
Commission Paskett stated that further consideration needed to be considered.
Commission Lawlor stated that it should not be considered further.
Commissioner Douglas stated that it should not be considered further.
Commissioner Paskett asked if the Commission wanted to fix the ordinance so that the same
kind of animal didn't need to kept on the same property.
Chairperson Vernon noted that the poll showed that the Commissioners did not want to consider
the issue further.
Commissioner Lawlor stated that the issue needs to stay with Board of Adjustments.
MOTION:

Commissioner Kent made a motion to continue agenda item number six
reviewing the changes to Ordinance # 07-14, which amends, Chapter 17.16
"Nonconforming buildings and Uses," in particular section 17.16.060
"Nonconforming Animal Rights." The motion was seconded by Commissioner
McKay.

Chairperson Vernon requested a voice vote.
Commissioners voting in favor: McKay, Kent, Paskett & Douglas.
Opposed: Price & Lawlor.
Commissioner Kent asked that next month the ordinance revision regarding how many nonrelated persons could be housed in a single family dwelling could be put on the agenda

14
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Continuation of Planning Commission Minutes

12/19/07

Commissioner Kent read the amended definition of the ordinance again, including the wording
suggested by Commission Paskett.
MOTION:

A motion was made by Commissioner Paskett to set a public hearing for the
definition change of "Family," in ordinance 17.04.070 for January 16, 2008. The
motion was seconded by Commission McKay and unanimously carried.

Trade D. Hall has requested approval of a Conditional Use Permit for a home based hair
salon business located at 432 South 540 East. Zoned R-l-12.
Commissioner Price asked Mrs. Hall to explain what she had planned.
Mrs. Hall explained that she works at King Hair, so she would not be operating out of her home
full time.
Chairperson Vernon asked what days of the week she wanted to operate, what the hours would
be and if there would be any other employees.
Mrs. Hall stated that there would be no other employees and that her home has a three car garage
with a large driveway for patrons to park in.
Commissioner McKay explained that it is better if she states that her hours of operation begin
earlier than they probably will so that she has that option.
Mrs. Hall stated that the hours of operation would be from 7:00 a.m. to 9:00 p.m.
Commissioner Lawlor observed that Mrs. Hall's home is a corner lot.
MOTION:

A motion was made by Commissioner Paskett to approve a Conditional Use
Permit for a home based hair salon business located at 432 South 540 East.
Zoned R-l-12. With the conditions of: 1. days of operation Monday though
Saturday, and 2. hours of operation 7:00 am to 9:00 pm. The motion was
seconded by Commissioner McKay and unanimously approved.

The Commission will continue discussion and consideration of Ordinance #07-14 which
amends, Chapter 17.16 "Nonconforming Buildings and Uses", in particular section
17.16.060 "Nonconforming Animal Rights."
Council Member Monson observed that it would be nice if this issue could get hammered out.
Commissioner Paskett indicated that some words could be changed in the ordinance. He
expressed that the ordinance should be changed so that there could be more than one suckling
animal and he stated that better words than weaned or until finished off could be chosen.
7
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12/19/07

Council Member Monson observed that Commissioner Price had expressed concern with how
much land was needed per animal.
Commissioner Lawlor noted that the ordinance should state that there can be one animal per half
acre.
Commissioner Price pointed out that the ordinance already allows for that. He stated that what
the Commission was considering regarding the ordinance would not give people back their
animal rights and that what they were considering was just a compromise.
Council Member Monson stated that one family she spoke with had two animals on three
quarters of an acre.
Commissioner Price expressed concern about people having a horse on half an acre of property.
Commissioner Lawlor observed that even having one horse will increase the bugs in a
neighborhood.
Chairperson Vemon expressed that he wanted to represent the citizens who would oppose the
ordinance changed. He stated that this is the sort of thing that Smithfield has progressed away
from on the east side.
Commissioner Price concurred that citizens on the east side of town did not want to live by
animals.
Council Member Monson observed that there are citizens who would rather see animals in
pastures then see intrablock subdivisions.
Char Izatt suggested working on the part of the ordinance that deals with re-instating animal
rights when a request for approval goes before the Board of Adjustment.
Council Member Monson noted that there are a lot of people already out of conformity with the
ordinance, (discussion continued on page 12)
Public Hearing to consider a request by Ryan Rogers, agent for Hunter Meadow
Development, for approval of a Preliminary plan for a Planned Unit Development located
at approximately 630 North and 150 East to 250 East. Zoned RM (PUD) (Combined
Multiple Family Residential/Planned Unit Development Overlay Zone),
The public hearing was opened by Chairperson Vernon at 8:03 p.m.
No public input.
8
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12/19/07

Commissioner Kent asked which zones allowed storage units.
Chairperson Vernon asked haw many storage units there would be.
Mr. Miller replied that there would not be many and that they would be small.
MOTION:

A motion was made by Commissioner Paskett to approve the request by Jason
Miller for approval of a rezone of property located approximately 40 East 730
South from R-l-10 (Single Family Residential) to GC (General Commercial).
The motion was seconded by Commissioner Lawlor.

Chairperson Vernon requested a voice vote.
Commissioners voting in favor: Lawlor, Paskett, Vernon, and Kent.
Opposed: Price and McKay
Public Hearing to consider a request to recommend approval of Ordinance # 06-23 which
amends the Zoning Ordinance, Title 17 in particular Chapter 17-64 "Central Business
District" sections 17.63.060, 17.64.060 & 17.68.060 "Special Provisions" and section
17.120.010 "Use Allowance Matrix, Table 17-1."
The alterations to the ordinance were read and briefly reviewed.
The public hearing was opened by Chairperson Vernon at 8:38 p.m.
No public input.
The public hearing was closed by Chairperson Vernon at 8:40 p.m.
MOTION:

A motion was made by Commissioner Price to approve the request to recommend
approval of Ordinance # 06-23 which amends the Zoning Ordinance, Title 17 in
particular Chapter 17.64 "Central Business District" sections 17.63.060, 17.64060
& 17.68.060 "Special Provisions" and section 17.120.010 "Use Allowance
Matrix, Tablel7-1." The motion was seconded by Commissioner McKay and
carried unanimously.

The Commission returned to the discussion of Nonconforming Animal Rights.
Commissioner Paskett stated that the ordinance should be altered to allow more than one
suckling offspring that combined will count as one animal unit. He asked if mules, donkeys,
llamas, and alpacas are included in the category of horses.
Jon Wells stated that they are included as horses.
12
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12/19/07

Council iMember Monson asked for clarification on the animals per acres issue. She stated she is
only suggesting changes to the ordinance on behalf of some citizens who approached her about
the matter.
Commissioner Price stated that he likes keeping agriculture on one side of the city. He noted
that changing the ordinance will instigate harsh feelings from citizens in non agricultural areas.
Commissioner McKay asked if animal shelters were included when the acreage is considered
and what was considered an animal shelter.
Commissioner Lawlor noted that an animal shelter could define a variety of structures.
Jon Wells noted that if animal rights are going to be determined by lot size, then the paragraph
that states that animal rights are contingent upon continual animal owning needs to be omitted.
Commissioner Lawlor inquired about having swine? Swine are not allowed within the City
limits unless currently non-conforming.
Jon Wells observed that there are very few citizens with properly established animal rights.
Chairperson Vernon stated that the Commission needed to decide if they are going to change the
ordinance.
Commissioner Price noted that he does not want to change the ordinance or entertain further
discussion on the matter.
Chairperson Vernon asked each commissioner if they wanted to continue discussion to alter the
ordinance.
Commissioner Lawlor stated he did not want to alter the ordinance.
Commissioner Paskett stated that he wanted to alter the ordinance.
Chairperson Vernon stated he did not want to alter the ordinance.
Commissioner Kent stated that she wanted to alter the ordinance.
Commissioner McKay stated he did not want to alter the ordinance..
Commissioner Price stated he did not want to alter the ordinance.
Chairperson Vernon observed that the majority of the commissioners did not want to change the
ordinance.
13
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12/19/07

Commissioner Paskett explained that he does not like the archaic language of the ordinance that
states that the same kind of animal must be kept on a property.
Council Member Monson and Char Izatt inquired about changing the wording slightly so the
Board of Adjustments would be more willing to grant citizens the right to reinstate their animal
rights under certain conditions.
MOTION:

Commissioner Price made a motion to not approve the changes to Ordinance #0714 which amends, Chapter 17.16 "Nonconforming Buildings and Uses", in
particular section 17.16.060 "Nonconforming Animal Rights." The motion was
seconded by Commissioner Lawlor.

Chairperson Vernon requested a voice vote.
Commissioners voting in favor: Lawlor, Price, Vernon, and McKay.
Opposed: Kent and Paskett
Hunter Meadows Development has requested approval of the Final Plat for Phase 11 (11
lots) of Hunter Meadows Subdivision located approximately 100 East and 630 North.
Zoned R-l-10
Chairperson Vernon acknowledged that the city staff had stated that all of the necessary changes
had been made to this development.
MOTION:

Commissioner Kent made a motion to approve the Hunter Meadows
Development Final Plat for Phase 11(11 lots) of Hunter Meadows Subdivision
located approximately 100 East and 630 North. Zoned R-l-10. The motion was
seconded by Commissioner Paskett and unanimously approved.

M.V. Properties, agents for Elk Ridge Subdivision LLC, have requested approval of the
Final Plat for Phase 2 (24 lots) of Elk Ridge Estates located approximately 120 South 1200
East. Zoned R-l-12
Chairperson Vernon stated that MV Properties could not meet the requirements of the storm
water ordinances as submitted on their current Final Plat request.
MOTION:

Commissioner Price made a motion to continue the request by M.V. Properties,
agents for Elk Ridge Subdivision LLC, for approval of the Final Plat for Phase 2
(24 lots) of Elk Ridge Estates located approximately 120 South 1200 East, zoned
R-l-12, until the January 16, 2008 meeting. The motion was seconded by
Commissioner McKay and unanimously approved.

14
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17.16.060: NONCONFORMING ANIMAL RIGHTS:
A. Where animal rights are properly established the following applies: species follow species, i.e., cattle
must follow cattle, horses follow horses, chickens, etc. Numbers may not be increased except
offspring in which case the offspring may stay at the mother's side, until six (6) months of age. Swine
are not allowed in the confines of the city except where they have been kept continuously since
March 19, 1970, and in areas of agriculture.

3. To maintain a nonconforming land use, animals and/or fowls must accompany lots and/or building for
a period of not less than thirty (30) days per calendar year.

2. When extraordinary circumstances exist, any of the subsections of this section may be appealed to
the board of adjustment who shall have the right to grant exceptions. (Ord. 00-02 § 1, 2000)
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September 19. 2009
Smithfield Cit\ Zoning Department
09 North Main

Smiih field. Ulah 84335
Smithfield Cil\ Animal Control
69 North Main
Smiihfic-ld. Ulah 84335 '
Dale P. Smiih
~> i n i :,,.•» ^(\f\

\e-^m

Smithfield. Utah 84335
Dear Mr. Smith:
This letter is to serve Notice upon You that I am in the process of preparing a
Complaint to be Hied against you. your wife and others in the First Judicial District
Court oi Cache Count) regarding your continued violations of the Smithfield City
Ordinance § 17.48.060 and particularly subsection c which bars you from housing any
animals or foul in a structure closer than one feet from my or am dwelling. For over a
year a half \on had more thai three and up to seven goats in a structure closer that 100
feet to my house. Ailer numerous complaints \ou removed [he goats and replaced them
with Roosters that continue to crow. After m\ Complaint lo cilv officials., you removed
them on September 12. 2009. However you have built a structure as an additional to the
existing structure which is a storage unit which is withing 100 feet of rny dwelling and
placed more Roosters that are crowing in the structure on September 19. 2009. You and
your family are depriving me of my use and quiet enjoyment of my dwelling. The
structure and patio to my home is considered part of rny dwelling, ll has become clear by
your conduct that the onl\ way to resolve the matter is to bring legal action against you.
There is a state statute that declares the use of residential zoned property or agricultural
purposes to be a nuisance. I consider you conduct to be intentional with the intent and
purpose lo disturb me. M\ Complaint will also ask the eourl to award me for damages
caused lo mv proper!) by your goats as provided by Smithfield City Ordinances and the
statutes of the State ofCtah.

172 Norih 200 Fast
SmiihlickL I -tali 8432o
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September 23. 2009
Smithfield City Zoning Department
60 North Main
Smith field. Utah 84335
Smithfield City Animal Control
69 North Main
Smithfield. Utah 84335
Dale P. Smith
Aiexandrea Smith
_ 4 U i.,ctM J 0 u

I'SOl'lii

Smithfield. Utah 84335
Dear Mr. And Mrs Smith:
Your response to m\ letter of September 19. 2009 was to introduce a horse on
property under your control which is zoned R-l. Residential whereby you do not have anyanimal rights. This letter is to give you and your wile Notice that if you do not abate all
nuisances created by you housing animals or foul on property which is zoned residential
and of which you have no animal rights i will bring legal action against you for the
nuisance you have created and maintained. You have also created and maintained a
nuisance by converting without lawful permit a storage building which is located within
one hundred feet of my dwelling in violation of Smithfield City Ordinance. § 17.48.060.
subsection e into a structure or enclosure to house and milk goats lor a period of 18
months and upon being required to remove the goats, you subsequently housed chickens
and roosters. The storage building has been converted by you to now milk a cow. YOU
ARE THEREFORE GIVEN NOTICE TO ABATE AEE NUISANCES AND COMPLY
WITJ-! ALL STATE STATUTES AND SMITI{FIELD CITY ORDINANCES.
1 believe when you purchased or obtained control oTthe property that you had
complete knowledge as to how the property was zoned by the City of Smithfield. li is my
understanding thai requested Smith'Held City to re/one the properly and you asked them
for permission to operate a hobby farm on the properly. Your request for permission to
operate a hobby farm was denied. Despite the denial, you proceeded to house up to 7
goals within 101) feel of my dwelling, you introduced numerous ehickens onto the
property and you now have cows and horses.
When I purchased m\ home, ir was zoned R-l. Residential, there were no animals
1 J. Reuben Clark Law School, BYU.
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on the proper!}' when it was owned b\ George Jeppesen and the storage building was
being used b\ him as a storage building. 1 low ever, since your purchase or obtaining
control of the property this has all changed. I believe the tacts demonstrate that your acts
are intentional and are designed to disturb me and m\ use of m\ propertx. 1 am entitled
by law to the use and quiet enjoyment of my property without being subjected to the
nuisance that you have created and maintained. I am not entitled to have a barbeque in
m\ backward with iriends without being required to smell and hear goats, hear roosters or
by you milking a cow in building located on the property line that was built as a storage
unit.

^ C ^ ^

.-Ld&itZa^

r.nri

Cra
172 North 200 Fast
Smithfield. Utah 84335
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Smittyield City Police Depu/tment

'oOUCfe

P.O. Box 96
69 North Main Street
Smithfield, Utah 84335

.1868
Phone(435)563-8501
Fax(435)563-8532

Johnny W. McCoy
Chief ofPolice

September 28,2009

Craig Carlsen
172 N 200 E
Smithfield, Utah 84335
Ref: 09-S3706 - Domestic Farm Animal Complaint
Dear Mr. Carlsen,
I was given a copy of the letter you sent to Mr. and Mrs. Smith dated September 23,2009.
Dean Clegg, Smithfield City Recorder brought it to me late last week. Shortly after I received it,
I met with Frank Keepers, Smithfield City Animal Control Officer. He has informed me that he
has been looking into this matter. You will be pleased to know that I also met with Mr. and Mrs.
Smith. They came in to my office this morning on their own cognition. I found them to be most
interested in resolving this matter with the least amount of confrontation or conflict. I too
believe that peaceful discussion is always a better way to reach satisfactory conclusions.
There is a question about the continuation of animal rights that were once attached to the
Smiths' property. The Smiths believe that for the number of years they have lived at their
residence animal rights were active. There is no official record showing if animal rights ceased
or not. There are some who can recall cattle and horses being kept on the property. If such is the
case and animal rights yet exist for the Smith property, then they would be restricted to those
domestic farm animals for which the rights apply. I have instructed the Smiths to meet with long
time residents who can recall and verify the continued presence of approved domestic farm
animals. After the Smiths have obtained written statements andfromthose statements it is
believed that certain animal rights exist, I have urged them to meet with the Board of
Adjustments to present their findings. Such a hearing is a public hearing and will be advertized
appropriately so that you may arrange your schedule to attend. Meanwhile, the Smiths have
agreed to remove all domestic farm animals from their property located behind you.
I assure you all is being done to determine what animal rights exist for the property
owners to the east of your property. I emphasize that from my perspective your neighbors are
kindly people who are just as interested in maintaining their neighborhood quality of life as any
other. This matter isDigitized
easily by
solvable
everyone
cooperates
and
treats
one another
civilly.
the HowardifW.
Hunter Law Library,
J. Reuben
Clark
Law School,
BYU.
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Correspondence
09-S3706: Domestic Farm Animal Complaint

Mr. Carlsen

McCoy/page 2 of 2

You are most welcome to meet with me where I can discuss with you the process
whereby the Smithfield City Police Department may engage. My phone number is 563-8501.
Brenda Smith, Executive Assistant, will help arrange an appointment. You may also call Jim
Gass, City Manager (563-6226) or Bruce Jorgensen, City Attorney (752-1551). These gentlemen
can explain those specific zoning legalities established by common law and ordinance.
Sincerely

Chfef/of Police
cc:

Jim Gass, City Manager
Bruce Jorgensen, City Attorney
Dale and Alexandrea Smith
Char Izatt, Smithfield City
Jon Wells, Smithfield City
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October 4. 2009
Johnny W. McCoy
Chief of Police
Smithficld Cil\ Police Department
69 North Main
Smithficld. Utah 84335
RE: 09-S3706 - Domestic Farm Animal Complaint
Dear Chief McCoy:
This letter is in response to your letter, dated. September 28. 2009 regarding die
Smith's property.
I purchased my home located at 172 North 200 East. Smith field. Utah in July.
2007. 1 moved in the home the first of August. 2007. After moving in 1 did have a
conversation with the owner of the property to the east of my home. George Jeppesen
relating to my home and the property to the east that he owned. He stated to me that at
one time he did have cattle or cows on the property to the east of my property until he
became ill and was hospitalized. The conversation suggested to me that there had been a
substantial length of time since he had cows or cattle on the property because of the
length of his illness. I le also stated that he was 81 years of age and could no longer care
for the property so he was going to allow his neighbors to the east to use the property.
During our conversation he did not state that he ever had horses on the property.
The Smith's thereafter brought two horse onto the property for a couple of months.
When the grass in the pasture was two short for the horse to eat, the horses began to eat
the bark off the trees and the horses were later removed.
The Smith's then brought on to the property a structure in the fall of 2007 and
began to bring chickens onto the property and were housed in this structure. The
structure was moved to its current location, the north east side of the property and the
structure was later added onto by the Smith's. The minimum number of chickens they
have maintained in this structure is approximate!} twenty (20). In my recent
conversations with the zoning department, the Smith's are only allowed up to four (4)
chickens on the proper!}' under Smith field City Ordinance. They currently have more
than four (4) chickens in this structure and enclosure.
1 recall one day when the contents of the storage buildina was removed to George
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JeppeseiTs home. I be!ie\ e this is when ownership of the property changed. The storage
building is loeated on the South-West corner of the Smith's property and to the NorthHast corner of my property. The walls of the storage building are 16 inehes from an
existing chain link fence loeated between the properties and the roof oflhe storage
building sets out approximately 12 or more inches from the walls oi'the building towards
the fence. The existing chain link fence is thirty-nine (39) feet Irom my dwelling. It
appears that an extension cord is running from the Smith's home to the storage building.
1 believe this would exceed 500 feet in length.
In the in the fail of 2007 or early Spring of 2008. (he Smith's added onto the
storage building structure by applying plywood and adding a fenced enclosure. Thev then
brought six or seven goats and housed them in this structure and enclosure. The distance
of this enclosure would be less than sixty feet from my dwelling. 1 have attached a copy
of the photo of the enclosure showing three goats, but the picture is blurry. They would
milk the goats twice daily in the storage building, but before each milking, early morning
and about the time I would arrive home from work, the goats would make a substantial
amount of noise. My visitors would ask me what kind of animals were being housed on
the property from the noise that the goats would make.
The Smith's then brought a male goat and housed it in the middle of the property
towards the South side fence. This goat would also make a substantial amount of noise.
The Smith's in the Spring of 2009 brought approximately eight (8) baby goats onto
the property. They were first housed in the storage building and later moved to an
enclosure that the Smith's build near the location of the chicken coup on the North-Hast
side of the property.
The Smith's in the summer of 2008 brought two cattle or steers onto the property
for approximately two or three months and they were later removed. •
The Smith's then build a blue enclosure as you can see from the attached photo
and brought more chickens and roosters onto the properly in the Spring of 2009.
The Smith's in the Fall or Winter of 2008 brought a cow onto the property. 'The
cow later had a calf and the Smith's thereafter started to milk the cow inside the storage
building loeated on property line, twice a day. 'The storage building has two garage doors.
one lacing east on the cast side and one lacing south on the west side. They milk this cow
twice dailv by entering the door on the west side or the door nearest to the propertv line.
1 became extremely fed up with hearing the noise from the goats that were being
~> J. Reuben Clark Law School, BYU.
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housed less than 100 feel from m\ dwelling. I talked to Smiihlleld City Zoning
Department se\eral times and ihe\ arranged for animal control to in\ estigale.
During a Sunday morning alter the Smith's milked the cow. I looked out the
window and saw one of the goats eating (he corn growing in m\ garden. 1 went outside !o
try to move the goat but it would not move. I phoned the Smith's and told them to gel the
goat off my proper!}. I then got \m camera and took pictures of the goat eating m\ ro^e
bushes. The Smith's never offered to pay for any damages. The following Monday. 1
phoned Smiihlleld Zoning Department and informed them of the goat causing damages to
m\ properU. We also talked about the goats being housed less than 100 feet from m\
dwelling in violation of § 17.48.060. subsection c. The Zoning Department had animal
control investigate the matter.
1 was on my property on 1 believe the following Saturday mowing my lawn when 1
was approached by Dale Smith. He stated to me that most of the goats would be removed
within the next week. Me then stated to me that if he ever hears me swear while I am on
my property, he will phone the police and have me arrested. 1 informed him that my
speech is protected under the First Amendment, that he is trespassing on my property, and
to stay off of my property. 1 also asked him why he moved all the goats, chickens, and
other animals onto the property after he denied permission from Smilhfield City to
operate a hobby farm on the property. He would not respond. My speech while on my
property is clear!} protected free speech and I should not be subject to arrest under clearly
established decisions of Utah Court of Appeals, Logan dry v. Hubet\ 786 P.2d 1372
(Utah App. 1990).
The goats were later removed. The Smith's after removing the goats placed
chickens and roosters in the same structure and enclosure that the goats were in which is
less than 100 feet from my dwelling. I have attached photos of the chickens and roosters
in the same enclosure. The roosters while in this structure would begin crowing
approximately five a.m. and continue through out the day. I phoned Smiihlleld Zoning
Department who contacted animal control and the chickens and roosters were removed
for approximately one week when Dale Smith placed another rooster in the enclosure
which he partitioned off and the rooster began crowing. I then sent the Smiths a letter
dated. September 19. 2009. Their response to my letter was to bring a horse onto the
property the following Monda\. September 21. 2009. I then sent the letter, dated.
September 23. 2009.
At one point and time. Dale Smith informed me that he was attempting to obtain
an easement or right of way along the entire length of my properly on the South side for
access to the property to the Fast side property. I have taken a picture of the horse that
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was brought onto the property on September 21. 2009. This picture shows the horse
located on the easement or right of way on the South side of my properly. The horse is
twenty-five (25) feet from the doorway and the main entrance thai I use to enter and leave
mv home. I he blue chicken coup was also located on the right ol awa\ or easement and
within 100 feet of my dwelling. There is also cow and horse manure on this easement
which is between 25 and 100 feel of my dwelling.
It is my belief that the Smith's do not have an\ animal rights because as George
Jeppesen stated to me. he and others have not had a continued presence and approval of
farm animals. Additionally, there clearly has not been a continued presence of horses on
the property.
Assuming, for the sake of argument that the Smith's do have some animals rights
to have caitie. steers on the property under the common law. They still would not be
allowed to have a milking cow that they would be required to milk twice a day. There is a
clear difference between cattle or a steer grazing on properly and people milking a cow in
a storage building twice a day. particularly when the storage building is less that 100 feet
from another person's dwelling and had not previously been used as a milking barn.
Assuming, for the sake of argument that the Smiths do have some animals right to
have a steer or two. Smithfield City Ordinance. § 17.48.060. subsection c would still
prohibit the Smith's from housing any farm animals or fowl within 100 feet of my .
dwelling.
The Smith's has requested Smith Held City to allow them lo operate a hobby farm,
flow ever, if you observe or investigate as to how they have divided or partitioned their
property by fencing and panels, they have housed animals and fowl, the farthest distance
from iheir dwelling. Clearl}'. the} wish to preserve their enjoyment and the use of their
yard, dwelling, and property while housing the animals and fowl on the property to give
rise to the maximum disturbance to the neighbors, particularly me. and the use and
enjovment of their property. For example, at no lime did they place any rooster in the
chicken coup nearest lo iheir dwelling. The roosters were placed in other areas such as
the structure and enclosure less than 100 feel to my dwelling.
cc:

Jim Gass. City Manager
Bruce Jorgensen. City Attorney
Char Izatt. Smithfieid Citv

Sincerely.

4
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October 27. 2009
Smithfield City
69 North Main
Smithfield. Utah 84335
RE: Smith Property and Animal Rights
TO WHOM IT MAY CONCERN:
I have attached a copy ofthe Quit Claim Deed whereby on October 20. 2009.
George E. Jeppesen and Alice K. Jeppesen. as Trustees ofthe George E. Jeppesen Family
Revocable Trust transferred ownership ofthe property located directly to the east of my
property to Dale P. Smith and Margaret A. Smith.
The Quit Claim Deed also transferred the permanent right-of-way located on the
south of my property and the right-of-way is over the property currently owned by Ralph
Lynn Erickson.
The Smith's on October 20. 2009 also applied to Smithfield City with the
necessary documents to have the Board of Adjustment consider whether they have animal
rights to have one milking cow. The Smith's intend to use the storage building that the
walls are 16 inches from the existing boundary fence and the roof may encroach upon my
property to milk the cow with an electric milker. They previously ran an extreme!}' long
extension cord from their residence to the storage building to milk this cow. In other
words, there has not been any permit issued by Smithfield City to authorize electrical
services to the storage building according to code. The Smith's have previously added
onto the storage building without any permit being issued by Smithfield City by installing
plywood that was manufactured in the year 2007.
1 have also attached a copy of Plat A showing the described properties and their
boundaries and describes the amount of land included in each parcel ofland.
The actual land thai George and Alice Jeppesen transferred to the Smiths on
October 20. 2009 which is to the east of my property involves and constitutes a total of
.42 acres ofland. The property that the Smith's claim they have animal rights is Ninetytwo ieel wide and one hundred and ninety-nine feet long.
The Smith's built a fence along the entire 199 foot length ofthe propertx before
ownership ofthe properly was transferred to them by George Jeppesen. They divided the
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property by fencing and horse panels into numerous sections, including an area for a large
garden: a chicken coup area: and an area for a dog run. I have attached pictures showing
how the property has been divided by fencing and horse panels. The wooden blue fence
shown in the pictures was the properly line dividing the property that the Smith's
purchased from George Jeppesen and die Smith's residential property. The photos shows
additional metal fencing to the south of the blue wooden fence. Additionally, when 1
purchased my property, there was a existing fence that separated the property that George
Jeppesen sold to the Smith's and the property owned by Ralph Lynn Eriekson.
The Smith's now claim they have animal rights on the same property that they
have now converted to other uses such as a large garden and dog run by fencing and horse
panels. It would now appear that there is not sufficient land to house additional animals
on the .42 acre of property..
The Smith's now claim that they have animals rights on the described property by
providing Sniithfield City with letters that state that there was a barn and chicken coup on
the property before they were torn down. However, the barn and chicken coup before
being torn down was on property that was owned and is currently owned by Ralph Lynn
Eriekson as per Plat A. They also claim there have always been cattle, chickens, and
horses on the property, in other words. Dale P. Smith and Margaret Smith are now
claiming they have animal rights on the property obtained from George Jeppesen based
upon the presence of animals that were previously housed on property that was owned
and the same property that is currently owned by Ralph Lynn Eriekson as per Plat A.
I have also enclosed a picture of the plywood that the Smith's added to the storage
building to house the goats and then the roosters. Plywood has the year stamped on it to
show the year it is manufactured. This plywood that was added as an addition to the
storage building has a date stamp showing it was manufactured in the year of 2007. It is
my understanding that the Smith's never obtained any building permit to add this addition
to the storage building.
Sincerely.
m1

cc: Bruce Joraensen. Citv Attorney

^^^.Jk^t^

/*-^f^%-jC^.
Craig CarlsOT
172 North 200 Hast
Sniithfield. Utah 84335
Telephone: (435) 512-1730
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Cache County,
UT

OUIT-CLABM DEED
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^

For HftRBflRET SHITH

George E. Jeppesen and Alice K. Jeppesen, Trustees of the George E. Jeppesen Family
Revocable Trust dated the 27th Day of December, 1975
Grantors of Smithfield, County of Cache, State of UT Hereby QUIT-Claim to
Dale P. Smith and Margaret A. Smith, husband and wife, as joint tenants
Grantees of 240 East 200 North, Smithfield Ut 84335 for the sum of TEN DOLLARS
AND OTHER GOOD AND VALUABLE CONSIDERATION, the following described
tract of land in Cache County, State of UT:
Beginning 131 feet East of the Northwest Corner of Lot 5, Block 20 Vi, Plat "A"
Smithfield City Survey and running thence East 199 feet; thence South 92 feet; thence
West 199 feet; thence North 92 feet to beginning.
This includes a permanent right-of-way from the South side.
Witness, the hands of said Grantors, this October 20, 2009

4 & & ^ /fc5

*4U&^

Alice K. Jeppese

State of Utah
)
County of Cache
)
On October 20,2009, personally appeared before me George E. Jeppesen, Trustee and
Alice K. Jeppesen Trustee the signers of the within instrument, who duly acknowledged
to me that they executed the same.
CHARLENE IZATT
NOTARY PUBUC - STATE OF UTAH
69 NORTH MAIN STREET
SMITHFIELD UT 64335
My Comm. Exp. 06/06/20! 1

Notary Public
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November 5. 2009
Bruce L. Jorgensen
Smithfield City Attorney
130 South Main. Suite2()0
Logam Utah 84321
RE: Board of Adjustment and Smith Property
Dear Mr. Jorgensen:
When 1 attended the Board of Adjustment meeting on November 4. 2009. the
Board Member sitting in the middle between the two other Board Members seemed
-familiar to me

1 H P I J P V P UIQ In^t name wa«; T n l m a n

T h e Rn^rr! M p m h e r w h o <;tfttprl on

Hie record tiiai lie was close menus wun ueorge jeppcsen, a person wno previously
owned the land that was sold to Dale and Margaret Smith and he stated that because of
such friendship with Jeppesen. he would take his word over mine.
When I arrived home I came to the realization as to why this Board Member
looked familiar to me. 1 believe he is the same person that 1 have observed with Dale
Smith on die property to the east and south of me when the Smith's had all the goats and
chickens. They walked around and looked at the goats and then chickens in the blue
chicken coup. The blue chicken coup at that time was in the same place as in the photo
that I previously provided to you. If you review the tape of the Board Meeting, this Board
Member did talk about the chickens with Dale Smith and they did seem to know each
other. 1 believe that the tape will reveal that Dale Smith and the Board Member had
talked about animal rights issues before the hearing held before the Board of Adjustment.
I have came to the conclusion that I will appeal this matter to the District Court for
Judicial Review to allow that court to rule on the proper application of the ordinances. 1
believe that Due Process requires that any board member reveal any friendships and
should disqualify himself if he or she cannot impartially decide the matter or has
prejudged the matter. I believe you are aware of the issue in the decision of Dairy
Product Services, Inc. v. CityofWellsville, 2000 UT 8K* 52. 13 P.3d 581 since you
were ont of the attorneys in that matter. 1 will let the District Court decide whether he or
other members should have been disqualified and whether their decision may have been
tainted by information not in the record.
Sincerely.

cc: Ciuiriene izait

Craig Carlsen (J
172 North 200 Bast
Smithfield. I'Uih 84335
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November 9. 2009
Bruce h. Jorgensen
Smithfleld City Attorney
130 South Main. Suite200
Logan. Utah 84321
RE: Smithfield City Board of Adjustment and Smith Propertv
Dear Mr. Jorgensen:
1 have reviewed the minutes of earlier Board of Adjustment meeting, and the
Board Member thai 1 made reierence to in m\ letter of November 5, 2009 is Reed
Toolson. The Board Member who espoused his bias and prejudices during the Board of
Adjustment meeting held on November 4. 2009 and should have disqualified himself.
Another problems has arisen that requires the Board of Adjustment to convene and
vacate their decision regarding the Smith property.
Jon Wells during the. Board of Adjustment meeting held on November 4. 2009.
stood before the Board and stated that the hriekson \s divided their property and deeded
the property to my east 10 the Jeppesen in the year of 2005. Therefore, all letters in the
file that makes reference to the hriekson property should be considered by the Board
Members to include the property deeded to the Jeppesen \s in 2005. line same property
thai was later deeded b\ them to the Smiths
I have obtained a copy of the Warranty Deed which shows that the parcel of land
east of my property and was the subject matter of the proceedings before the Board of
Adjustments was in fact deeded by the hricksoih s to George and Alice Jeppesen in the
\ car of 1986 and was recorded on July 23. 1986. In other words. George and Alice
Jcppebui owned this parcel of property for more that twenty (20) years before it was
deeded to the Smith's. This property was clearly known by the neighbors to be the
Jeppesen properly after twenty years of ownership and the letters in the file from the
neighbors that make reference to the Hriekson property means exactly what the letters say.
the hriekson property.

172 North 200 hast

ee: Chariene i/ait
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WARRANTY DEED
(JOINT

TENANCY

I ORM)

BERENICE S . ERICKSON, (aka BERENICE M. ERICKSON), RALPH LYNN ERICKSON a n d b y
grantor o f t n c l e 9 a l l y a p p o i n t e d G u a r d i a n c ^ m J r ^ £ 0 p e r s o n a n d e s t a t e o f ALFRED GORDON ERICKSON
State of Utah, hereby CONVEY and WARRANT to
Cache
GEORGE E . JEPPESEN a n d w i f e ALICE K. JEPPESEN
at joint tenantt and not at tenants in common, with full rights of survivorship.
grantee of I^O &k*t
X<?D #t> t~T%j 3r*> • f%f\'t
fd\
ttth.6,
^ 3 ^ * ^
for the sum of TEN DOLLARS a n d o t h e r g o o d a n d v a l u a b l e c o n s i d e r a t i o n s
the following described tract
of land in
Cache
County, State of Utah:

Beginning 131 feet East of the Northwest Corner of Lot 5, Block 20j, Plat "A"
Smithfield City Survey and running thence East 199 feet; thence South 92 feet;
thence West 199 feet; thence North 92 feet to beginning.

This includes a permanent right-of-way into property from
South s i d e .

3?/.£"

*

WITNESS, the hand of said grantor

f^#^y*

. this

Signed in the presence of

STATE OF UTAH
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MINUTES
SMITHFIELD BOARD OF ADJUSTMENT
November 4, 2009
The Smithfield Board of Adjustment, met in a Public Hearing at the Smithfield City
Council Chambers, 69 North Main, Smithfield, Utah at 6:00 p.m. on November 4, 2009.
The following members were present constituting a quorum:
Acting Vice Chairperson
Board Members

Deputy Recorder
City staff
Council member

Christian Wilson
Reed Toolson
Kirk McRae

Charlene Izatt
Jon Wells
Brent Buttars

Excused: Chairperson David Buys & Vice Chairperson David Miles
The notice was provided to the Herald Journal and delivered to each Board Member
and posted at the City Office Building, the Smithfield City Web Page and the Utah
Public Meeting Notice web site.
The meeting was called to order by acting Vice Chairperson Christian Wilson.
Chairperson Wilson: "First of all I would like to invite everyone to the Board of
Adjustment meeting, my name is Christian Wilson, I guess I will be the acting chair,
since 1 am the Senior member on the board which is kind of odd that I have been here
the longest, so this is new for me so bear with me, first of all we always like to start out
with an opening prayer or something. Would somebody volunteer for the prayer or a
thought or something."
Opening Ceremonies: Reed Toolson
VISITORS: Craig Carlsen, Larry Draper, Bob Page, Ken Roe, Dale Smith, Matthew
Smith, Margaret Smith, Samantha Smith, Brenna Clark, Alice Jeppesen, Kris Monson,
Brent Buttars & Mike Monson
APPROVAL OF MINUTES
Minutes of the Board of Adjustment meeting of August 28, 2008 were approved as
prepared on a motion made by Board member McRae and seconded by Board member
Toolson and unanimously carried.
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Continuation of Board of Adjustment Minutes

11/04/09

Board members voting in favor: McRae, Toolson & Wilson
Board member Wilson stated that it looks like the board has one other motion.
The Board members discussed the suggested "Motion for review and finalization of the
November 4, 2009 minutes" approval of minutes process. This motion would allow the
board to speed up the approval process for minutes. This motion was suggested by
Draper City to use with boards that meet only a few times a year. There has been a
State wide concern that minutes for these boards are not being approved in a timely
manner.
Char Izatt stated that this suggestion was reviewed by City Attorney Bruce Jorgensen
and that he is fine with the Board taking this approach to minute approval.
The Board discussed how the minutes would be delivered to the Board for approval.
Ms. Izatt stated that it the delivery method is up to the Board and their preference. She
stated that she would prefer to e-mail them.
Board member McRae feels that the minutes can be delivered in any manner.
Char Izatt stated that type of delivery could be changed each time the minutes motion is
made.
Board member McRae inquired if this motion would be in perpetuity?
Ms. Izatt stated that the motion would be for just this meeting, but that she wasn't
definite since she is also new to this process and that she would check into it and see
what the other Communities that were using this type of minute approval were doing.
Kenneth P. Roe, 193 E Center Street, has requested approval to allow an
expansion of a non-conforrning structure on a non-conforming lot by extending
the existing garage to the north. Zoned R-1-10
Mr. Roe stated that board members would be looking west if they are looking at the
diagram. He also stated that if the board members would look 4 to 5 feet below where
it says property line - the old creek bed is there, Mr. Roe feels safety is an issue. He
also stated he would like to build to the north and that he is using half of the old garage
as a shed and the rest has his old classic vehicle stored there.
Mr. Roe stated that he always thought he had 18' from the front of the old garage to the
property line, he only has 91 and it makes everything non-conforming. Mr. Roe would
like to go deeper than where the old garage ends and put a north/south gable roof on
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Continuation of Board of Adjustment Minutes

11/04/09

the entire structure, tearing out the old. He again stated that he figured he was nonconforming by two (2) feet not nine (9) feet.
Board member Wilson inquired if 5' was the setback?
Jon Wells, staff, stated that the north side is actually Mr. Roe's rear yard.
Mr. Wells inquired if the board was willing to allow this? Mr. Wells also indicated that
the east property line is facing 200 East.
Mr. Roe stated he would like to have steps and that is why he requested five (5) feet
and that it is currently a weed patch and flood area.
Mr. Roe would also like to have water be able to drain adequately and would be willing
to pour another four (4) feet of concrete
Board member Toolson inquired as to which direction would the water be coming off
and which way would the water drain?
Mr. Roe stated that he is hopeful that it would drain to the west.
Board member Toolson inquired how the new gully that is there has worked out?
Jon Wells stated that the City has done things to correct the problem.
Mr. Roe stated that the contractors think they can raise that gully up and it will take the
runoff down to the creek.
Jon Wells stated he is not familiar with what Jim Gass discussed with Mr. Roe in
regards to curb & gutter.
Board member Toolson indicated that if the runoff will drain to the west then the runoff
from the addition should also drain that direction.
Mr. Roe indicated that he didn't have problems previously. He stated that it all started
when there was work done across the street when gravel was brought in about 10 years
ago.
Reed - problem he has - drainage on existing garage
Mr. Roe stated he would like it to drain west onto the lawn after the new addition
expects it would come off the roof and driveway and onto the lawn.
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Board member McRae referred to the new roof structure and clarified that Mr. Roe
proposes the run off will drain to west and to the east?
Mr. Roe stated yes and that he will have raingutter installed.
Board member Toolson stated that if water runoff would not cause future problems for
neighbors to your north, would it not flow under the fence?
Mr. Roe stated he would put concrete under fence. He also stated his neighbor has
already put a retaining wall to protect his home and the basement apartment.
Mr. Roe indicated that when he built he had the footage and now it's a good thing the
Juniper tree is on city property since it is dead.
Board member Toolson inquired what plans Mr. Roe had on the north side after you go
that five feet?
Mr. Roe stated he can have steps there, as long as they are not covered.
Jon Welts stated the new building will be five feet from that wall.
Board member Toolson stated that if Mr. Roe stays within the setback, he is in favor of
the request.
Board member McRAe inquired if Mr. Roe's plans include the steps as well and not just
the structure?
Board member Wilson is in favor of the request unless the city has concerns. Mr. Roe
and his neighbor have worked it out.
Jon Wells stated the road is a 99' right of way which gives the appearance that the
building is not close to the road and that is because the right of way is so large. The
City doesn't have any issues with this request.
MOTION: A motion was made by Board member Toolson to grant Mr. Roe's
request for an addition to his garage as per the submitted drawing.
The motion was seconded by Board member McRae and unanimously
carried.
Board members voting in favor: Toolson, McRae & Wilson
Transcription of the minutes begins here:
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Dale and Margaret Smith, 240 E 200 N, have requested an exception to Ordinance
#17.16.060: Nonconforming Animal Rights, to be allowed to continue to have
animal rights on their property, Parcel #08-060-0018. Zoned R-1-12
Chairperson Wilson: "Next item, Dale & Margaret Smith, 240 E 200 N, have requested
an exception to Ordinance #17.16.060: Nonconforming Animal Rights, to be allowed to
continue to have animal rights on their property, Parcel #08-060-0018. Zoned R-1-12.
Would Dale or Margaret Smith like to discuss their situation?"
Dale Smith: "We have lived there for 22 years and there have always been cows on
there and we were told that we had to provide documentation that there had been
animals on that property since I970,1 think we/you have those, there was a question
that there were not cows on there at some time, the year that is in question in the letters
that were written showing on the aerial photograph you have from 2006 that you can
see, there were animals on there and there is no grass with animals right next to the
shed where animals have fed for I don't know how long. We have had cows on there
and we have had cows & horses on the Erickson property for the last couple of years.
We have also had goats that have been removed. All animals have been removed
now. My understanding from the documentation weVe got there have always been
cows on there and we are asking that we are allowed to keep cows on that property to
keep the grass down and to keep them on the Erickson property."
Boardmember McRae: "I want to make sure I understand the issue here. This is a
request for a non-conforming use?"
D. Smith: "It's R-1-12, it's not apparently residential agriculture."
McRae: "Okay, and part of the issue is whether or not animal rights have existed since
the ordinance was passed in other words were there animals there at least 30 days in a
calendar year up to the present date."
D. Smith: "No, we were required to move them by City, so they asked us to."
McRae: "Right."
D. Smith: "Any time anybody has personally complained to us in the past, we have
removed whatever was there and we had some laying hens and a rooster and a lady
across the street complained and it was gone the next day/'
McRae: "But, I guess I just want to make sure, if it is established that there were
animal rights up to present day, in other words, animals on the property that meet the
ordinance, this would qualify as an existing non-conforming use, am I correct in framing
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this that way?"
D. Smith: "Why we are here is because letters were written to the City."
McRae: "Well, I understand that..."
D. Smith: "That is why we are here."
Larry Draper: "I would like to speak up, right now

,
"

McRae: "Would you identify yourself?"
Draper: "Larry Draper, most of you know us, Reed, anyway. We moved down there in
1941 and there has been animal rights on that Erickson property ever since and I don't
know what the big issue is? Now, we have had animal rights on the 2 1/4 acres that
we've got right above the hill, and what I'm wondering about, is why that they cannot
have animal rights there? Because there have been animals. There used to be an old
barn down there, there used to be an old pig pen down there, there used to be old
chicken coops there and if they are not allowed to keep those animals on that ground,
all we are going to have is a fire hazard there. The ground has been neglected to the
point that the individual that lives there, the Erickson has been living in Salt Lake for
years. There is old trees that have grown up on that property and should have been cut
down, there are Box Elder trees, it is just a mess. If they don't have animals there it's
going to get three times as bad.
D. Smith: "We have been given permission by Ralph Erickson and his brothers to
remove some of those trees this next summer."
Draper: "And what I'm wondering about if you are going after them now, when am I up
for the same thing?"
Craig Carlsen: Td like to speak, we are not talking about the Erickson property, that is
not where they are trying to get the variance from, it's the property right directly behind
my home that I have had to tolerate roosters & goats..."
Wilson: "Can you say your name first?
Carlsen: "Craig Carlsen"
Draper: "Why don't you move back to where you came from?"
Board: "Whoa, whoa........"
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Carlsen: That's exactly what Mr. Smith wants me to do. That's why I've had Roosters
40 feet from my home."
McRae: "Hey listen we need to have some decorum here okay, we need to address the
board not each other while we are in this room, okay? You can have that conversation
outside, someone had a question....?"
Boardmember Toolson: That is what I was going to state, I hope everybody knows or
we understand behind the Smith's property there is two pieces of property, one is called
the Erickson's and of course we are labeling the other as the Smith's property. So we
understand this, correct?"
Draper: "It's labeled that way..."
Deputy Recorder Char izatt: "Mr. Chairman....?"
Wilson: "Yes, Char..?"
Izatt: T h i s is technically a public hearing so you need to take control, and let everybody
know what time frame they can all speak, where it is a public hearing you have an
obligation, if there is one spokesman for all of them, that would be great, but if not -but
you do need to explain that.. The audience needs to understand that also.
Wilson: "Okay, Jon had a quick question...."
Jon Wells (City staff): "Well, I don't have a question, I just would like to give maybe go
through some of the background of this, so you understand where the statements in
some of these letters are coming from, so it can kind of help you clarify, maybe I might
use the board to help you understand it. I need you all to turn to the back page of Mr.
Smith's application that shows the plat map of the block that it is on. There is a
highlighted piece of property in there, okay, that piece of property up until 2005
belonged to Erickson's, which is the larger piece of property to the south of it, okay? So
in 2005 according to the Recorder's office in Logan, George Jeppesen purchased that
property that is highlighted on your paper in 2005, okay, We were told by the
Recorder's office that it was purchased in two thousand the title to that property....
Wells: "Is that correct Char?"
Izatt: "Yes."
(Mr. Draper is speaking to someone in the audience and what is being said is not clear,
Mr. & Mrs. Smith are also speaking in the audience, also not clear, sounded like a year
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(1975) and then there is a shush from someone in the audience,..)
Wells: "Title to that piece of property.... Mr. Draper we can ask an Officer to have you
removed it you would like.
The title to that piece of property that is highlighted on your map was transferred in
2005 to Mr. Jeppesen. Whether or not ....we don't know what happened prior to that to
the piece of property that is referred to in a lot of these letters as the Erickson property.
So up until 2005 it was under the name of Erickson, okay, if there were animal rights
established it was on the Erickson property, which until 2005 that piece was part of the
Erickson property that was on that block. In 2009 the deed to that property transferred
to the Smith's, okay, in fact it was just recently within the last month, okay.
Wilson: "Yes"
Wells: So when you are dealing with this, if you are going to establish Animal Rights,
you guys have to understand that there has to be documentation or statements from
individuals that have been there for a long time, and Draper is one of them, he has
been there for a long time, is if there is animal rights established, you know, on these
pieces of property then you can do that. The City ordinance says that you can't trade
species. So if cows were there since I970 you can only put/keep cows there, you can't
trade them for horses, goats, sheep, llamas... anything else. If and so that...and the
thing is, you also can't change the numbers, so if in I970 say this is just an example,
they had 5 cows, then they can't more than 5 cows after that, if they go a year and they
have two cattle there then they have lost the opportunity to have 5 and now they can
only have two, keep that in mind as we go through that scenario, okay. That is what we
have discovered as kinda the history of that property. You know, whether Mr. Jeppesen
had control or use of that property that is highlighted on that paper before 2005, we
don't know that, all we can go on is, that property was what used to be part of the
Erickson piece up until 2005. We are thinking when people are talking about the
Erickson property they are talking about probably all of it, you know that highlighted
piece included.
McRae: "Prior to it's subdivision it is all one piece of property with the same animal
rights."
Wells: "Correct, correct and if you establish that there is multiple animals, there is
nothing in the ordinance that says you can't assign animals to certain pieces."
McRae: "When it subdivided in 2000..., was it 2005 when that was...."
Wells: "It was 2005 when the Recorder's office told us that the land changed title."
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McCrae: I'm talking about, okay, it changed title and was subdivided,
Wells: "Correct."
McRae: "I'm assuming...."
Wells: "Correct. That would be considered a subdivision when that property was
separated from it's parent piece as they call it and it now became a separate piece of
property."
Izatt: "But it was also attached to the Jeppesen property which is parcel #0018."
Wells: "Oh did it become.... so it became a part of the Jeppesen property, so
technically there wouldn't be a subdivision so when this piece here that is highlighted
was separated it then became a part of this parcel. So no There weren't any, I guess it
would have been what we call a boundary adjustment so it really wouldn't be a
subdivision."
Izatt: "It was like #0013, #0011 & #0008"
Wells: "Does that make sense?"
Board: "Yea, yea"
Wilson: "But the Smith's are leasing it from the Jeppesen's, right."
Wells: "My understanding is that the Smith's have purchased it now."
("oh sorry, it goes this way" - conversation between board members -inaudible)
D. Smith: "May I make a comment?"
Wells: "Yes."
D. Smith: " Um apparently... I think their original Deed of Trust was 1979 with the rightof-way on it. I believe the 2005 date is when it was transferred into the George and Alice
Jeppesen Trust."
Weils: "Correct."
Smith: So that's when it was reassigned to . . . when it was re-transferred into that
Trust. We bought it two years ago, but we couldn't... the Recorders didn't want to
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record it because the right-of-way says, 'access from the south,5 which it really should
say from this point to this point 16 feet except.. ."
Wells: "Right. Right, I understand."
Smith: "with Brother Erick- . . . or rather Ralph Erickson's health condition, we
couldn't get him to sign it, to clarify it. And so we couldn't get it recorded. And so if
youll . . . If you go to the Recorder's office and check, when we did record it this past
month, it's recorded twice. Once with that on there, as it was written from George and
Alice Jeppesen . .."
Wells: "Okay."
D. Smith: ".. . but they had not put down there that it was from the Deed . . . from the
Trust, and so it had to be recorded twice in there. So if you . . . if you check all the
records you'll see those . . . If you go back, you'll find that it was originally transferred in
1979, and re-transferred to the Trust in 2005. We recorded it once to get the right-ofway, and we re-recorded it the same day to correct the George . . . George and Alice
Jeppesen Trust."
Jon Weils: "Char did speak to the Recorders office."
Izatt: "But I spoke to Mike Gleed and spent quite a few periods of time with him and he
never did mention that. The only thing we had to go as the City was the Quit Claim
Deed, which was done on October 20th."
Izatt: "In fact, he faxed me a history . . . "
D.Smith: "Uh-huh."
Izatt: ". . . when the houses were built, when .. . because the whole parcel, even the
Swartz home . . ."
D. Smith: "Yeah."
Izatt: " . . . up to the Leavitts'old home."
D.Smith: "Uh-huh."
Izatt: "That all was - I'm not sure who lives in the Leavitts', the family. Up to that, it
was all Erickson property. And he said 1979 was when he subdivided out that parcel
that became 0015.
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D.Smith: "Uh-huh."
Izatt: "And then the Swartzs' were already intact, and he said that . . . the record
was 2005 for the Jeppesens. So, I'm not really sure without having that paperwork . . . I
don't even know how relevant that is going to be.
Wells: "Well, that may.. . that just may be something in your favor, you know, the
Erickson property in 2005 -well, anyway
Unidentified Male: (Inaudible).
Smith: "It's all really confusing when you down there. It took us a long time to get it
recorded, to do that.
Wells: "Yeah, I understand."
Wells: "Yeah."
Wells: "Okay. Anyway, I just wanted you folks to get a background of what animal. . .
how animal rights are treated by . . . by the ordinance, and so on."
Izatt: "I'd like to know if you understand grazing permits versus animal rights."
Wilson: "Refresh us."
Izatt: "Well, I just included that, because . . . That's the hardest thing we've had is with
people understanding the difference. A grazing permit is a temporary permit that an
individual can get every year and it runs from April to November, and we regulate it by
the size of the lot as to what animals. And we have a certain assigned units of animals
that can fit. You know, if they have a half acre, you can't count the building . . . I mean,
let me clarify, you . . . you have to count the buildings. And so that reduces the acreage
that's available to graze . . . graze any animals that you might want to have there. So it
. . . It's a nice way to help somebody who wants . . . maybe wants to do a 4-H project
or wants to have animals and wants to keep the weeds down."
Izatt: "But the drawback is that. . . that they would have to find a home for those
animals, during the rest of those months. And so it's made it really hard for people to
adapt to a grazing permit. And animal rights are a permanent part of the property if
they're maintained according to the ordinance. And I made a copy of the
Nonconforming . . . it's in - Oh, I don't know which one it is. - the stapled packet.
Ken Roe: "Could I ask a question? Those animals . . . "
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Wilson: "Sure."
Roe: "Do the animals, would they have to belong to the person that's
Izatt: "For a grazing permit?"
Roe: "For a grazing permit or can it be a neighbor or family members that are . . . "
Izatt: "No. The owner has to apply, but it doesn't...
Roe: "Yeah."
Izatt: ". . . have to be their animals."
McRae: "Has there ever been a grazing permit issued for the property in question?"
Izatt: "No."
McRae: "Okay. And I guess a follow-up question to that is, Mr. Smith, what animal
rights are you asserting exist there? Specifically, species and numbers."
D. Smith: "He really didn't understand all. . . w h a t . . . where the lot line . . . What we
understand is that there has always been cows, you know, on that property, because
when the Jeppesens were gone on a mission, they would . . . I mean, George had
cancer. He asked us to get cattle upon there and take care of them and maintain that.
So he under- . . . understood that. Because we . . . we've had cows on there and then
we've taken the cows to . . . to the auction. And then in the summer we'd put horses on
it, because the cows don't feed where they go and the horses will really clean it up. We
have access to get horses to put back on there, and they'll clean it right up. So we . . .
we understand that there's . . . there's always been three cows on the property, which I
understand that the property is not big enough for three, but, you know, we could do it
The nature of the gate, we could move those back and forth from one side to the other.
You know, we could water it all, and the grass comes up and we'd water the other side
and close the other side and bring them back.
McRae: "So, do I understand that you're asserting that you have existing animal rights
for three head of cattle?"
D. Smith: "Yeah, but this year we'll . . . we will only be able to have two out there."
McRae: "Okay. So you're already . . . During this calendar year, you . . . you didn't
have ever, more than two head of cattle?"
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D. Smith: ."No."
McRae: "Okay. And as I . . . I read some of these statements, that the one species
that's . . . that's consistent is the cattle. Some mentioned horses sometimes, and some
mentioned various kinds of fowls. I don't see goats in any of the historical record or
observations. So that.. . that's a new species. That was entered here."
D. Smith: "When the Complaint was written, we sold them all. And the chickens in
question, we called and asked about grazing chickens and this is
..., and some
comments were made
Izatt: That chickens don't have lips
D.Smith: "Yeah. Hey, we thought it was a joke."
Wilson: "You can have . . . have chickens though in your residentican have four, right?"

. . . in R, you

D. Smith: "You know, we got confused with the R-A. There's some other things in the
in the code."
D. Smith: "Yes. If you had four hens. It's up there as R-A, 'cause we could substitute
those for other animals, but I didn't. . . We understand all that. But, you know, we have
a devise and you just move the chickens around, but the cattle, you'll need to clean it
up. And we're . . . our intention would be to keep them for six to nine weeks before they
would age but, we had a death in the family, t h a t . . . . we couldn't kill them for a couple
of weeks, and then the days in the latter of the week when they were . . . some of those
days, for two days that we could kill all those chickens."
McRae: "So . . . so since you've had control over the property, have you had at least
two head of cattle on the property?
D. Smith: "Since I'm pretty sure we've . . . in the previous year, I think we had three.
And then the past year, we had two. We would have . . . we would have put other
animals on there, but we haven't had them on there for a while."
McRae: "I'll get to you in just one second. I promise to give you a chance.
(Commenting to Carlsen) Anything else that you want to present at this time?"
Wilson: "Sir?"
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Wilson: "Is it your intent then to just have the cows, the two cows, and maybe four
chickens?"

<

D. Smith: "I didn't understand, I went to look on the internet for property you have and
the cows and then some list in the Code. And it refers you back into that list. When
you look at it there, then it takes you back to the website, back to the R-A and which
then tells you can have . . . "

<

Wilson: "Kind of confusing."
Izatt: "Because that's the definition of what animals you can have in a residential
agriculture."
D. Smith: "Yeah. So it's really confusing. It refers you back to the same list."

Wilson: "Okay."
D. Smith: It really shouldn't, probably be . . ."
Izatt: That is a separate definition for the residential one, which is what we're really
dealing with."
D. Smith: "We came in an met with the city to get the basis of it."
Wilson: "Mrs. Smith, Do you have a question?"
Margaret Smith: "Well, I wanted to say, the reason why we got goats is we have
children who have allergies to milk. So that's why we have them. And we thought,
because we were mistaken, that we didn't have that right. So we were in the process
of . . . We had a cow that was pregnant. And so in the process, that
because when the goats get started they are extremely noisy. And we tried to get rid of
them. So, you know, that was part of our intention of why we did that. And then we
traded to a cow. So that was why."
McRae: "Do you have any more questions?"
Toolson: "Yeah. I've got. . . I'll ask this hypothetical question, Char, and maybe you
can answer this. Can a piece of property with animal rights, like this one, also have
grazing rights coexist with them?"
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Izatt: "As long as there was enough property, they would have to count. . . count that
as a unit, the cow or the horse or the sheep. I think you're allowed eight sheep into the
into the same space. Eight?"
Wells: "You can't have that many."
Izatt: "Five?"
D. Smith: "Yeah. So I think . . . My understanding is, and you may have talked to
when we came down and I think you talked Jon and maybe Johnny McCoy and Dean
Clegg, and they were . . . they were trying to find out if we had cows in there. We
ought to have had the horses later. If we had our cows in thirty days, we could come in
and apply for a grazing permit during that period to put horses on that property."
Izatt: " If you had the proper acreage . .."
D. Smith: "Yeah."
Izatt: " . . . and I don't believe you guys have . . . You have a .42...."
D. Smith: "Yeah. We can also, because we took care of. . . Erickson's, because it also
applied."
Wells: "If it applied to the Erickson's, Char, they might have enough. They'd probably
have enough."
Unidentified Male: (Inaudible.)
Wells: "Sure, sure. Yeah."
D. Smith: "So that between the two, then at that point we had enough."
Toolson: "And . . . and, also, wasn't that horse, when it was brought there, was that
on the Erickson's property and not yours?"
D. Smith: "Yeah. They . . . they do take them over to ride those horses. We ride them
all over in there. So . . . "
Izatt: "Do you have anything from the Erickson's along those lines."
D. Smith: Do you have anything?" (D. Smith comments to M. Smith.)
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M.Smith: "No."
Weils: "A statement saying . . . "
Izatt: "So there's nothing to back you up that way. And it would be nice to have
something."
Unidentified Male: (Inaudible.)
Izatt: "because all the letters that came in on the Erickson property, not the Jeppesen
property. "So I was just wondering if anything "
D. Smith: "I don't know that people would want him to . . . You know, you talk to people
who live there a long time, they refer to it as the Hansen property and it is the Erickson
property. That's where the last milk barn is still standing."
Izatt: "Well, that's something these guys have to determine because it's really that
particular parcel, the 0018 parcel, that you are asking for animal rights on. Because
you can't request for the Erickson's. They need to request for themselves, and I think
there's enough to establish that the Erickson's . . . "
D. Smith: "Knew."
Izatt: ". . . sure, I don't know. I just feel it would maybe be good to have something
from them. Are they not, like, living in the State anymore?"
D. Smith: "Oh, no, he lives here. When you go there to talk him, he'll answer the door,
and then when he does, we've made arrangements to take him to a notary (Inaudible)
for no reason, he won't answer the door."
M. Smith: "But we could . . . He has two brothers. We didn't think to
(Inaudible)."
Izatt: "Did they own the land? Are they on the other side of Gordon Erickson, under
Ralph?"
(Inaudible comments).
D.Smith:

"Under Ralph."

Izatt: "The plat maps indicated Gordon."
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D. Smith: T h e plat maps are way wrong."
Izatt: "Oh/'
Izatt: "Well, that's w h a t . . . Yeah, because . . ."
D.Smith: "I think that was his father."
Izatt: " . . . it was Mike Gleed that I dealt with, and he's the County Recorder, and that's
what he faxed. I mean, so . . . so ..."
D. Smith: "You know, if it was under when his mom, Beulah died. Maybe it's in her
name."
Izatt: "So it's under who?"
D. Smith: "It should be under Ralph Lynn Erickson. Because he's the one that signed
the Deed of Trust. . ."
McRae: "Quit Claim."
D. Smith: " . . . Quit Claim. Yeah. And so he signed that and then Jeppesen's been .
. . We been in contact with his son. The time we've been able to get a hold of Ralph he
has been home, sometimes we mow the lawn."
(Inaudible comments).
D. Smith: "We still have done that in the summers. We'll keep it a little bit nicer
looking, as much as you can without permission."
McRae: "Okay."
D. Smith: There's actually this old house out there we'd like to tear down, too, b u t . . . " ,
Izatt: "Well, everything you've presented here, though, is just the Jeppesen piece,
correct? Is that what you're saying, the structures?
D. Smith: "We own that piece."
Izatt: "Yeah, but I j u s t . . . I just wanted to clarify at this time that.. .
so these guys......."
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D.Smith: "Yeah."
Izatt: " . . . a picture of what piece of land we're dealing with."
D.Smith: "Yeah. ThereVe been a lot of pieces of properties to the City, we Ve found
that. . . along with the same kind of situations. There's animals there, but the way that
the policy is written, my understanding is that the Planning Commission was
established as a Police force and the way the City's policy that we're understand it is it
our burden to prove that there are animals that's been there. But the Planning and
Zoning is at some point. . . because you have to go back to 1970 to the policies that
you have parcels of property scattered throughout this City that have the same problem.
So as the complainant, it becomes the burden of proof. The owner, they could have
lived there for twenty . . . since 1971. We can't prove that either, to test your policy.
The Planning and Zoning is . . . They could have, at some point, contend hens attract
lots of problems, because of the way the policy is written, the burden of proof really is . .
. is Smithfield City's. The police action to prove that there have not been properties,
from what I understand from the studying I've done. So, they're scattered throughout.
So whether it. . . it's the Jeppesen/Smith's property, or Erickson's piece or the Draper
piece, you know, we're . . . you know, you're going against the other block . . . They're
scattered all over the City, from what I can see from the aerials. The aerials . . . Just
drive around and in any time there's a complaint about an animals, it could have existed
for 80 years, it becomes somebody's burden to . . . to prove that, you know. You know,
it's . . . I don't quite understand that because that's working it's way through the
Planning and Zoning."
McRae: "We may not be able to resolve that question tonight."
D- Smith: "Well, I understand that. But the thing . . . now you're talking to the people
who've lived in Smithfield for a long time."
McRae: "Right."
D. Smith: It could end up being a serious problem.
McRae: "I understand the procedural question you are raising. Anything else that
you'd like to share as far as establishing the animal rights on that property?
D. Smith: "No, no."
Wilson: "Okay. I believe . . . Mr. Carlsen, do you have something else?
Carlsen: "Yes. i . . . I bought my house in 2007, July 2007. There was no cows on
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the Smith property in that time until the fall of 2008. The steers that they talked about
were . . . were in the pasture at the Erickson property. There's a fence and a gate
between the Smith property and the Erickson property. And the two horses they talked
about is . . . they're housed mostly on the Erickson property. And another. . . and I
believe there's been an abandonment of their animal rights by not having animals
during that period of time.
And another issue I have is that where it says there's . . . along there is 199 foot line to
the property. That land stops 24 feet to make a large garden and a chicken coupe and
a dog run and any use of the property for other purposes." I mean it's, ah . . ."
Wilson: "In this situation they're claiming they have animals there and you're stating
they didn't. There's . . . Looking through a lot of our documentation, there's a lot of
people who have indicated that they have had animals there."
Wilson: "Yes."
Alice Jeppesen: I'm Alice Jeppesen, and we owned property that was sold to the
Smiths. And until my husband got sick in the hospital for two years, we did have cows
and horses on all that property because we took care of the house and property for
Ralph, and irrigated it to water many of these things, and took care of the property for
Ralph because he was gone at this time. So, yes, there have been there have been
horses and cows there."
Toolson: "And then how . . . how long did you have control of that property?
Jeppesen: "How long?"
Toolson: "Yeah, from what. . . what years?"
Jeppesen: "I can't remember the years that we spent. Quite a while."
Wilson: "Like 20? 30? How many years?"
McRae: " T h a t . . . that ran after you had control of that property, then the Smiths had
control? Is that.. ."
McRae: "Mr. Carlsen, you were saying that since you've lived there, since 2007, you
haven't seen cattle on there for at least a year and a half, is that... Do I understand
your correctly?"
Carlsen: "For well over a year, the Smith property. Not the Erickson property, but the
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Smith property. There 's not been cows on that property for well over a year."
McRae: "Okay."
Carlsen: "Since the time I moved in. And George Jeppesen informed me that there's.
. . because of his illness, he use to have cows on there, but because of his illness, it's
been a long time since he had any cows on that property, because of his illness.
McRae: "But you're . . . you're talking about the Smith property."
Carlsen:

"Yes."

McRae: "Maybe, perhaps, before it had merged with this . . . this other parcel. Do I
understand you correctly there?"
Carlsen: "No. There's . . . It was separated then. There's a fence and a gate that
separates the Erickson property from the Smith property."
McRae: "Okay."
Carlsen: "And there . . . there were cattle out on the Erickson property, but there was
never any cattle or cows on . . . on the Smith property from 2007 to 2008 until, probably
Christmas time or a little before that in 2008 when they brought a cow on the property."
McRae: "Who are you talking about, these parcels, It's easy to get mixed up with the
Smith, which is now this . . ."
Wilson: "Uh-huh."
McRae: ". . . and the Erickson, which is now this. And, you know, Jeppesen's had
control over this for a period of time, and it does become confusing."
Carlsen: "But when . . . when I moved in there was a fence and a gate that separated
the Erickson property from the Smith property."
(Inaudible conversation.)
Toolson: "Mr. Carlsen, I don't know you very well, but I want to refer back to George
Jeppesen's statement in here, and there's a few things I . . . just to state, before I, you
know, point out some of these things, I haven't known you very long, but I've known
George a lot of years and I have found him to be a very honest person in work and
outside of work, and in business and outside of business. So when . . . when he made
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this statement - and his wife, talked to . . . talked just a minute ago . . . stated - I'm
going to believe this gentleman. I will believe George because I've never known him to
lie. And when it states . . . In some of this it states there . . . I won't read it all, but
during those years from '62 to about 73, there were chickens, rabbits, cows, horses
and peacocks. And if you go down . . . Keep in mind 1970 was the year that the zoning
laws took effect.
In the early 70s, my teenage boys rented the Erickson property to raise steers. There
has been cows on there ever since then.' And if you go down to the very last line - I'm
skipping a little bit. I'm sorry, if I'm being a little fragmented here, but There has been
animals on that property ever since '62 when we moved in.' And if you read some of
the other statements, too, they will corroborate exactly what George has said. So, you
know, I..."
izatt: "So are you referring to the Ericksons piece.. . "
Toolson: "No, the whole property back there. That whole property back there. I, I think
. . . I think we're getting to off this. I think we need to look at that as exactly what it is,
that piece of property back there, you know. Because I think we can get a little off
center here if we talk about the Erickson or the Jeppesen property. But there have
been animals on that whole section back there."
Izatt: "But the request is . . . "
Toolson: "Right, I understand that. But, what I'm trying to establish here is those
animals have been on that whole piece of property, according to George, since '62."
(Inaudible comments).
Izatt: "So then what happens to the Ericksons?" See, there's just a lot of issues here
that have to be . . . "
Toolson: "I know, but what we're talking right here is the Smith property. That's . . .
that.. . that is the piece . . . it's behind your house, George's house and borders Mr.
Carlsen's home to his east. Right?"
D. Smith: "Yes. We would probably, technically, need to come back in and . . . and
try and get Ralph to sign the request for us . . . to come in and request that this property
and use these things, letters."
Toolson: "A request for what? For t h e . . . "
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Toolson: "Grazing permit?"
(

Board & Staff: "No."
Izatt: "No. . . . this is .
D.Smith: "No.

<

D. Smith: "It's not a grazing permit."
McRae: "No. No, animal rights."
Izatt: That's where this confusion comes, Kirk."
McRae: "Yeah."
izatt: They . . . they are so separate."
McRae: "Oh, okay. Because you're talking about, specifically, the Jeppesen property
now, and not the . . . "
D. Smith: Talking about the whole thing. Because there's always been animals on all
of it."
Toolson: "Correct."
D. Smith:

"You know, we moved them from one piece back to the other, you know."

Toolson: T o keep the weeds down and the grass down."
D. Smith:
land."

"If you don't... if you don't, you've got a huge mess out there to clear the

Toolson:

"Yeah."

D. Smith: "You know, this . . . this year those two cows couldn't keep it down, those
chickens . . . those animals and we came in and cut down the Erickson's to keep it from
being a problem."
McRae: "Uh-huh."
Toolson: "It's also why a horse was brought in there, too, correct?"
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D. Smith: "Because they won't eat grass like this . . . and the horse, we bring it in and
the horses will clean that up and you've a nice . . . "
Toolson: "Yeah."
D. Smith: ".. . smooth heap. Then we can go in with a harrow and spread everything
out."
Wilson: "Uh-huh."
Izatt: "I just have a request after you hear the public hearing because you need to
remember that he's
When you make that Motion, that you indicate . . . you
refer to that parcel, the 0018 parcel, okay? Whichever one of you make the Motion.
The Motion has to legally refer to that parcel."
Izatt: "Okay."
Izatt: Thank you."
McRae: "So is 0018, then, the same thing as this? I mean, they're all one contiguous
piece?"
McRae:

"Okay."

Wilson: "Yeah, well, this . . . this line here indicates that's all one piece right there."
Toolson:

"Oh, yeah. Okay."

(Inaudible conversation.)
McRae:
Toolson:
Wilson:

"This is part of 0018."
"Yes, yes. Yes."
"Is there any more comments from . . . or any more questions?

Ken Roe: "I've got a question. Is the problem that's being raised all about a rooster,
or chickens, or is it any animal?"
Izatt: "All of that"
McRae:

"That's a part of it."
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"But they don't have a rooster there now, right?"
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Izatt: They were asked to get rid of the animals."
Roe:

"Yeah."

Izatt: "find a different place."
D. Smith: The chickens had already gone through before that"
i

Toolson: "And by the way, I've already made . . . or you made this clear, too. But
when you bought these chicks, telling the sex of the chick at that young age, is
impossible, correct?
D. Smith: "We had paid good money for our hens, that is, I paid for his service."
Toolson: "Okay. What I'm saying is, You didn't buy roosters to make your neighbors
annoyed at you, correct?"
D. Smith: "No. I didn't... The rooster should not be crowing by the time you butcher.
it

Toolson: "Right."
D. Smith: ". . . butcher it. We just had some family issues that had come up that we .
. . we couldn't come in. So I had a gentleman come . . . from Preston come down and
help me to take care of them quickly when they . .. Well, I did a few on the 12th myself
and we removed them from . . . We actually had a thing called a chicken tractor that we
would move around in areas where the grass was taller, and they would take care of all
that in a day."
Unidentified Male: (inaudible).
D. Smith: "Yeah, it's an 8 x 10 pen you move around. They had . . . You know, there
is a lot of area between the fence lines and stuff, and they . . . In, typically, six to nine
weeks, they really shouldn't be crowing at that point no matter what they are"
Wilson: "From my understanding it didn't look . . . look like the animals
. . . It looks
like they haven't had . . . had animal rights, and it seems like we're granting them with
animal rights because they already have animal rights. I mean, what. .."
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fzaft: 'And that's up to you to determine."
McRae: "Well, . . ."
McRae: "And . . . and i guess that's part of the question that Mr. Smith raises, You
know, we're putting the burden on him. But if we recognize . . . then what does that do
for future complaints? Is this a process that can be raised at any time, o r . . . "
Char Izatt: "Yes. The ordinance allows exceptions to be granted if the animal rights
have been let go."
McRae: "Oh. But that's not the....."
Izatt: "And . . . and that's really hard for.. . for them to prove. So what we try to do is,
you know, try to make it as fair as we can. And that's why we have Board of
Adjustments so that you guys can make that decision from the facts, not from the
heart."
Wilson: "Weil, we won't grant an animal right because they

"

Izatt: "Grant an exception . . . "
Wilson: "Yeah."
Izatt: " . . . to the existing nonconforming ordinance. So what you're saying is . . . "
Wilson: "But, you know, an exception. But I think if they've already proven that they
have had animals. So . . . "
Toolson: "We're not here to grant them animal rights. We're here to interpret if they
still have animal rights."
Izatt: "Yeah, I guess that's.....

"

Toolson: "We . . . we don't want to have authority to grant animal rights. This Board
has no authority to do that. All we're trying to is determine if those animal rights are still
enforce. That's the way I understand it."
Izatt: " B u t . . . but the City couldn't act because of the fact that we have different...
differentiating opinions, I guess."
Toolson: "Right."
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Izatt: "And so we can't just - what's the word - arbitrarily determine who's right and
who's wrong."
Wilson: "Yes. B u t . . . "
Izatt: "And that's something . . . They have some other issues that they have to work
out between the complainant and the applicant. At this point, your job, technically, is to
determine whether they did, indeed, and still do have animal rights. And that's why the
parcel has been so important, because of the fact that even all the letters that came in,
everything referred to the Erickson property. There's no specific . . . It was the
Jeppesen property. In fact, when Animal Control was involved in . . . they . . . there was
differentiating stories even then. So we could come right out and say, yes, that you
have animal rights. So you guys can see that better than we can, and . . ."
McRae: "Yes, sure. That. . . that if we . . . If we determine that the animal rights
continue to exist, do we have to specify any farther than that as to . . . "
Izatt: "Yes."
McRae: ". . . species and numbers?"
Izatt: "Did you read the overview that Bruce Jorgensen did?"
McRae: "I did, yeah. He . . . "
Izatt: "Yeah. And he suggests that you do that."
McRae: "Okay."
Izatt: "That you be careful and specific in what you grant."
McRae: "But you're specifically talking about a nonconforming use."
McRae: "Right?"
McRae: "Is that the same as the animal rights that..."
Izatt: "Animal rights are a nonconforming use."
Toolson: "Okay. Okay."
Wilson: "lnR-1."
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Izatt: "In . . . "
Wilson: "lnR-1. Okay."
Izatt: "Yes, inR-1."
Wilson: "Okay."
Izatt: "10, 12 and 20."
McRae: "Okay."
Wilson:

"Okay. Any question."

Unidentified Male: (Inaudible comment.)
Toolson: "Mr. Carisen, youVe been there for a couple of years, is that correct?"
Carisen: "Yes."
Toolson: "Okay. I'm assuming that a couple of years ago when you looked at that
piece of property, that house, the . . . the back of it, your neighbors, your neighborhood,
everything was very appealing to you and that's why you purchased that property, is . . .
would that... would my assumption be correct?"
Carisen: "Yes."
Toolson: "Okay. And . . . and what let's take the side that... I know the goat got out
and ate your roses. That wouldn't make me very happy either; I'll admit that. But
sometimes animals do get out. And I don't think there was any intent there, I just think
whatever happened to that fence there happened and they got out. And as far as the
chickens, a couple of them being roosters, I don't think there was an intent to harm you
or cause you discomfort or whatever."
Carisen: "Well, as in that tractor thing they move around, and then all of a sudden they
put them right within 50 feet of my house, my bedroom and the roosters started
crowing."
Toolson: "And when that happened they did take care of that and addressed it as
soon as possible. They . . . they got rid of the roosters. Right?"
Carisen: "Well, wait now. Now the roosters are right back in."
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Toolson: "After they took care of the one rooster, they put another one right back in?"
i

Carlsen: "Yes. And this follows right after they were required to remove the goats to
the Jeppesen property. They put the rooster right where the dogs were at instead of. ."
Toolson: "What. . . Would you . .. would you be . . . Would it be more appealing to
have a couple of cows back there, to you, or somebody to subdivide that and have
houses back there, to you?"
Carlsen: "Well, I wouldn't mind cows grazing or horses grazing, but. .. but I don't
want cow manure right on my fence when .. . because that's where they milk the cows,
right on my fence line - right in the storage building on the fence line. I have no
objection as far as cows grazing or. . ."
Toolson: "You have no objection to cows back there at all grazing. It's where they milk
the cows that..."
Carlsen: "Yes."
Toolson: ".. . that you don't. .. And that process, probably twice a day, takes 15-20
minutes?"
Carlsen : "Well, he stays opens, his garage doors, and they were extremely noisy.
Because I have Mr. Smith and his son there staring . . . standing at the fence when . . .
looking through my back door, if I have my door open during the summer months."
McRae: "Well, we can't control where they're milking the cows. The only . . . only
issue before us is whether the animal rights exists and what species they are. As far
as, you know, where the . . . the milking takes place or where the cattle roam within the
.. . the property, we don't have any jurisdiction on that."
Carlsen: "Weil, the property is fenced off now, so it. . ."
McRae: "It wouldn't be an issue?"
Carlsen: "Well, it's fenced off. So the animals are on . . . closer to my property rather
than closer to their residence."
McRae: "And I guess what I'm saying is, that particular issue is not... is outside of
our control as to where they are on the property. And so I think maybe we're getting a
little bit off-track here. I think, you know, from what I've seen in the documentation
that's been provided - and I mentioned this earlier - there seems to be a consistent
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thread that there have been cattle, two or three head, housed on the property in
question, and that, in my mind, is . . . is the most relevant issue . . ."
Toolson: "It is."
McRae: ". . . that we're looking at. The question as to goats, chickens . . . And if I
understand the Smiths correctly, you're n o t . . . you're not asking the Board to grant or
recognize those . . . those species. And . . . "
D.Smith: "Yeah."
McRae: ". . . the household pets."
izatt: "Can . . . can you read . . . how that ordinance reads. It's not the household pet
one, but the nonconforming use, because it does explain that... to this issue, as far
as . .."
McRae: "Let's see. Where would I find that? We've had so much handed up here . . "
Izatt: "There's so much paperwork."
McRae: "I know. I'm

" (Inaudible)

Izatt: "It's, I think, attached to the one . . . the Carlsen's letters, to the back."
McRae: "Thank you."
Izatt: There's . . . "
(OFF THE RECORD COMMENTS WHILE SEARCHING FOR THE DOCUMENT)
McRae: "Nonconforming animal rights?"
Izatt: "Yeah. It's just... I think the first paragraph should be fairly
gives you . . . "

. . . you know,

McRae: "It says, Where animal rights are properly established, the following applies:
species follows species. For example, cattle must follow cattle; horses follow horses;
chickens, etc. Numbers may not be increased except offspring in the case . . . the
offspring may stay at the mother's side until six months of age. Swine are not allowed,
which is good with the flu going around."
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(LAUGHTER)

i
McRae: "Yeah. I . . . I think that's pretty clear. But then in "C" it says, When
extraordinary circumstances exist, any of the subsections of this section may be
appealed to the Board of Adjustment, who shall have the right to grant exceptions. I
don't think we're granting an exception here. I think what we're doing is recognizing an
existing a n i m a l . . . "
Wilson: "That exception, I think, happened a long time ago, if you remember.
Remember when somebody got sick and they couldn't have them on there and they
tried to get them back."
McRae: "Right."

Wilson: "So . . . "
McRae: "That would be the extraordinary circumstances."
Wilson: "Yeah."
Izatt: "Well, I wasn't sure if the fact that their children were allergic to milk, was, you
know-would be extraordinary."
McRae: "Uh-huh."
Izatt: "You know, because . . . I mean I would have . . . I would have the children as a
resident, you know, I mean if that were my kids that were allergic."
McRae: "Uh-huh."
Izatt: "So, you know . . . So that's kind of where the category it was under. There was
no way the City could say, Yes, you have animal rights."
McRae: "Uh-huh."
Toolson: "Why didn't somebody, since 1970, go around and take a record of what
everybody had, and this couid be resolved."
Izatt: "You got lots of money? You want your taxes raised?"
(INAUDIBLE - LAUGHTER)
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Toolson: "I'm just... I'm just kidding. I'm just kidding."
Wilson: "Anything else you want to make?"
McRae: "My..."

Wilson: "You'll have a chance. I mean, we've already closed it to the Public."
McRae: "Well, I don't know, maybe you should

"

Wilson: I s there any more public comment?"
Bob Page: "I just have one quick question and a comment. My name is Bob Page.
I've known the Smiths for approximately eleven years. I've always found them to want
to be good neighbors. I... I am like you folks, 'cause apparently I can't ask Mr.
Carlsen, but I would like you folks to ask Mr. Carlsen why he's so upset that they have
animals down there. And if he can tell them why he's so upset, If there's something
that they need to do different, I think that as we've listened to all of the discussion, you
have found that they have said, you know, when someone complains, they try to, you
know, fix the problem. You know, I don't know if that's something that is relevant or that
would be meaningful to help so that they could be neighbors. Because that's . . . that's
what.. . that's what you guy's are trying to do.
Carlsen: "111 answer that. For eighteen months I had almost seven goats within forty
feet of my house. Every time I went outside, they'd . . . they'd make noise. Every time I
. . . all day and all night. I can't even have a barbecue at my house. Because you got
to smell, everything from the goats their house 40 feet away from you.
McRae: "Okay. Let's . . . let's get back on the right track."
Carlsen: "Yes, sir."
McRae: "You know, you're concerns, I think, are well documented, and you have the
letters that will provide it. And so we . . . we understand what those concerns are. But,
again, that may not be real relevant to what my understanding is of the question we're
trying to answer.
Page: "I understand."
McRae: "I don't think we have any other comments."
Unidentified Male: "No"
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Wilson: "If there's not, let's bring it back to the Committee. Do you have anything you
want to discuss here from anyone else on the Committee?

*

McRae: "I don't. I think we've gone over most of it. ! don't know of anything we
haven't, and I'm sure everybody's read all of these Affidavits.
Izatt: "There are only three notarized affidavits."

i

Toolson: "Statements."
Wilson: "I just want to make sure we understand that there's a Motion made. It's to be
made that this nonconforming use continue. It's not a conforming [sic} use. It's not to
grant a nonconforming use."

(

McRae: "Well, I think also in the Motion it would be to specify the . . . "
Wilson: "Species?"

<

McRae: "...species."
Izatt: "and quantity and parcel number."
i

Toolson: "And that's . . . that's already established. Or, I mean, that's already
established per the City laws and ordinances."
Izatt: "What is?"
Toolson: "The, numbers..."
Wilson: "Two."
Izatt: "No.no."
McRae: "For this particular case, we need to say, based on the documentation and the
Affidavits, what the existing animal right is. In other words they can't change it..."
Toolson: "Right."
McRae: " . . . once they're existing. And . . . "
Wilson: "I think it's dropped down to two, though."
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McRae: T h a f s what I understand, too."
Izatt: "But. . . but our law doesn't give . . . is not saying that. That's what. .."
McRae: "That's what the property itself has . . . has manifest over the years. In other
words, that... that's what the current existing animal right is. Is the two head of cattle,
as I understand it..."
Izatt: "which you are determining"
McRae: "Right. Right, which we're specifying. So, you know, as I understand it, the
Motion would be to recognize the existing nonconforming use and specify what that use
is. And I believe it is two head of cattle."
Wilson: "You said it! Do you want to make a . . . "
McRae: "Well, do you have any other thoughts on that, Reed?"
Toolson: "No. I'm just.. . because the household pets, that.. that's really outside . "
Wilson: "I mean, that's . . . that's outside."
Toolson: "Yes, I know. I'm just speaking of the chickens here, too."
Wilson: "I'm thinking about getting chickens. I can get chickens."
Toolson: "Want some chickens?"
Wilson: "Oh, yeah."
Izatt: "But you have to understand that household pets is what they are legally, other
than the animal rights per se . . . "
McRae: "Yeah."
Izatt: " . . .you decided the two cows."
McRae: "Yeah."
Izatt: "That's all they can have."
Toolson: "Right, right."
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Izatt: "You can't hand them all the rest of the animals because you . . . "

i
McRae: "No, no. No."
Izatt: ". . .wantto."
McRae: "I know that. Correct."

(

D. Smith: "We came back and spoke to Chief McCoy and he stated it just would be
good to take the animals off and he . . . put in his record that we were restricted from
adding . . . adding any additional animals for.. . for this year."
i
izatt: "Yeah. But, see, that's a legal nuisance situation that you and the Carlsens are
having. This is a land use, and all they can really determine is how many cattle that
they can have - the quantity."
D. Smith: "Yeah. If you had been there . . . "

(

izatt: "And a parcel..."
D. Smith: " . . . we were refrained from putting in a third cow this year. And so we were
not allowed . . . "
Izatt: "But you can't bring your chickens back, you can bring four back."
D.Smith: "No. No, we didn't have them there."
Izatt: "You can't bring your roosters, you can't bring your goats

"

Wilson: "You . . . you're refrained from having three cattle, but you had three cattle
prior to that, then. Does that change it?
D.Smith: "Well. . . "
Izatt: "Yeah. If you read the ordinance, and that's why. Isn't that the first paragraph?
You can't increase . . . We've always enforced that you can't increase the current or
decrease
"
Wilson: "Right."
McRae: "Right."
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, (inaudible)
"

D. Smith: "Yeah, they are gone, all gone . . . "
Izatt: "All the animals . . . It's illegal. They had to be moved."
D.Smith: "Yeah."
Izatt: "They were not in compliance. I hate that term "illegal". They were not in
compliance so they had to . . . to move all their animals."
Toolson: "So if we grant these animal rights, he could, essentially, have the three
cattle back."
Izatt: "If you give him three."
McRae: "Yeah."
Izatt: "If Kirk gives him two; he can only have two."

Wilson: "Well..."
Izatt: "But he has admitted to only having two. He reduced his own number. So, I
don't think you have a choice.
Wilson: "But not on his own accord? That was by Chief McCoy."
D. Smith: "Yeah. We brought one horse over, but apparently we . . . we didn't. . ."
Izatt: "You haven't talk to the Chief that long ago... Did you talk to him before, and
that's why
?"
D. Smith: "Well, I asked him why the

(inaudible)

(Inaudible conversation in background that interferes with the transcription not filled in
above.)
Izatt: " B u t . . . but is that why you decided not to bring another cow in?
Unidentified Male:

(Inaudible)
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Izatt: "Yeah. But before all this all came to fore, did you have three or two cows? Of
your own choice? And that is what they need to know "

<

Unidentified Male: (Inaudible)
Izatt: "Of your own choice?"

\

(Inaudible conversation in background that interferes with the transcription not filled in
above.)
Wilson: "That's true, but was it on his choice, or was it Chief McCoy's?
Izatt: "He just didn't have

"(inaudible)

Wilson: "Yeah."
McRae: "Well, it doesn't matter if it was his choice or not. I think what matters is that in
any calendar year, were there less than three head of cattle at any time? Because if
there were, then that reduces it, n o t . . . not the choice."
D. Smith: "I'm talking about why we can't put three head of cattle on it still, to the next
sixty days. The grass is kind of gone so we would have to fee them hay."
Izatt: "Oh, you don't have the twelve months in, then?"
D.Smith: "Uh?"
Izatt: "You don't have the twelve months then. You still should get them."
D.Smith: "Yeah."
Izatt: "You still thirty days . . ."
D. Smith: "I can still do that then?"
McRae: "Well, if.. . if this is the only calendar year in question . .."
D.Smith: "Uh-huh."
McRae: "And is it?"
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D.Smith: "Yeah."
McRae: "Okay. (Inaudible).
(Inaudible).
McRae: "I . . . "
McRae: "Yeah, do the statements give a number?"
M. Smith: "Can I make a comment? I believe we only had two cows last year. So,
really, truly, it's
'Cause Dad only had two cows left. So, we need to clarify that.
Sorry."
Wilson: "Okay."
Toolson: "That's what I understand from o u r . . . our previous conversation."
Wilson: "Okay."
M.Smith: "Sorry."
McRae: "That's great. Okay. We just need to make sure when we make the Motion
that the Board . . . "
Izatt: "All I care about is it being specific."
McRae: "I w a n t . . . We want to be fair and we want to try to make this nonconforming
use . . . I mean, it so it's written down and . . . "
McRae: "So it's not an issue . . . "
McRae: " . . . later on."
McRae: "A year from now."
Wilson: "Okay. Does anybody on the Committee want to make a Motion?"
McRae: "Well, I'll make a Motion that as it pertains to Parcel 0018 in Smithfield City,
that we recognize . . . that the Board of Adjustments recognizes that there is an existing
nonconforming use which is an animal right to house two head of cattle"
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Wilson: "The Motion is made. Is there a second?"
I
Toolson: "I second that."
Wilson: "All in favor say, Aye."
Toolson: "Aye."

i

McRae: "Aye."
Wilson: "Aye. Okay. Two cows, you can keep the 2 cows."
f
McRae: "As long as they are in there for thirty days a year."
Izatt: "And they don't have to be hay fed

w

D. Smith: "There is no problem with people wanting to find a place to

"

Izatt: "to graze..."
Transcription of the minutes ends here:
Motion for review and finalization of the November 4, 2009 Minutes.
Chairperson Wilson stated that there is one more item to review. He inquired as to
what this particular agenda referred to.
Char Izatt explained that the board should have a sample of the proposed motion that
deals with the approval of Board minutes in a more expeditious manner as per the
previous discussion earlier in the meeting.
MOTION:

Board member McRae made a motion that the minutes be prepared and
mailed to each member of the Board of Adjustment. The Board will have
ten (10) days to review the minutes and submit any changes to the Deputy
Recorder. If after ten days, there are no changes the minutes will stand
approved. If there are changes, the process will be followed until all
changes are made and the Board is in agreement. The motion was
seconded by Board member Toolson and unanimously carried.

Board members voting in favor: Toolson, McRae & Wilson
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ADJOURNMENT

MOTION:

A motion was made by Board Member Toolson to adjourn. The motion
was seconded by Board member McRae and unanimously carried.

Board members voting in favor: Toolson, McRae & Wilson

Christian Wilson, acting Vice Chairperson

Charlene Izatt, Deputy Recorder

CERTIFICATION: I HEREBY CERTIFY THAT TO THE BEST OF MY KNOWLEDGE
THIS DOCUMENT IS A TRUE AND CORRECT TRANSCRIPTION OF THE
PROCEEDINGS OF AGENDA ITEM "DALE AND MARGARET SMITH" OF THE
NOVEMBER 4, 2009 SMITHFIELD CITY BOARD OF ADJUSTMENT MEETING. THIS
PORTION OF THE MEETING WAS TRANSCRIBED BY ATTORNEY BRUCE
JORGENSEN'S OFFICE AND PART BY CHARLENE IZATT, DEPUTY RECORDER
DIRECTLY FROM A DIGITAL/ TAPE RECORDING THAT WAS MADE AT THE
MEETING.

Charlene Izatt, Deputy Recorder
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MINUTES
SMITHFIELD BOARD OF ADJUSTMENT
May 13, 2010

The Smithfield Board of Adjustment, met at the City Council Chambers, 63 North Main,
Smithfield, Utah at 7:00 p.m. on May 13, 2010 for a Public Hearing. The following
members were present constituting a quorum:
Vice Chairperson
Board Members

David Miies
Christian Wilson
Reed Toolson
Kirk McRae

Deputy Recorder
Council member

Charlene Izatt
Brent Buttars

The notice was provided to the Herald Journal and delivered to each Board Member
and posted at the City Office Building, the Smithfield City Web Page and the Utah
Public Meeting Notice web site.
The meeting was called to order by Vice Chairperson David Miles.
Opening Ceremonies: Kirk McRae
VISITORS:

Walter & Pamela Garcia

Waiter & Pamela Garcia, 642 Wasatch, have requested approval to extend their
existing building alongside the existing garage which creates an expansion of a
non-conforming structure. Zoned R-1-10
Pam Garcia explained their request to the Board. She stated that the addition doesn't
bring the building any closer to the street than it already is. The problem is that when
the house was built apparently, and it is on a cul-de-sac, part of the street curves in.
One the sides of the Garage is too close to the street and other side is short a few feet
and makes it non conforming, so in order to make any changes they need approval.
Ms. Garcia stated they did not know it was non-conforming when they bought the home.
Board member Toolson stated... if that addition, if I understand it right, it is going on the
south side, correct?
Ms. Garcia stated it is those two sides south and west that are bordered by the street
and not by any one individual's property.
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Board member McRae inquired if they had consulted with their neighbors and if they
had raised any objections?
Char Izatt stated that notices were sent out to the Garcia's neighbors.
Ms. Garcia stated that they have spoken to their neighbors that live close by and they
were mainly curious.
Ms. Garcia explained that one side of her property has enough space but the other side
is a few feet short making the structure non-conforming.
Board member Wilson referred to the ordinance setback requirements for a corner lot
and reviewed the combination of 50' setback requirement and the 24' x 32'
measurements submitted by the Garcia's.
Board member McRae stated that it's the other side of the drawing and they are 2 feet
short on the east side of the driveway.
Char Izatt referred to the memo written by Jon Wells, Building Inspector. The memo
reviews those distances in an attempt to help the board determine why it is nonconforming.
McRae stated that it is kind of like the Robbins case
where you measure from and
depending on how you measure and what is important to him is the addition would not
increase the non-conforming nature.
Char Izatt stated that the structure is actually non-conforming.
Board member McRae stated "seeing that the city does not have any concerns, I don't
see any concerns personally."
Board member Toolson stated "I drove out there earlier and looked at what they are
doing and the foot print is not changing. I don't have any objections."
Board member Wilson stated "It's the back comer, so it is the southeast not the
southwest corner, so I don't see any problems."
Board member McRae indicated that the Garcia's would not be making their home any
more non-conforming with the requested addition.
MOTION:

A motion was made by Board member Toolson to approve the request
for an addition to the Garcia's existing home on 642 Wasatch. The
motion was seconded by Board member Wilson and unanimously carried.
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Board members voting in favor: Wilson, Toolson, McRae & Miles
Review and consideration of the transcribed minutes of the Board of Adjustment
Meeting of November 4, 2009.
After some discussion, the consensus of the Board was to have Charlene Izatt, Deputy
Recorder finish listening to the recording to identify as many of the transcribed
unidentified speakers as possible and to resend the minutes to the board and the board
be given another ten day time frame for approval.
A P P R O V A L OF MINUTES
Motion for review and finalization of the May 13, 2010 Minutes.
Motion:

Board member McRae made a motion that the minutes be prepared and
mailed to each Officer of the BRAG Area Clerks & Recorders. The Officers
will have ten (10) days to review the minutes and submit any changes to the
Secretary/Treasurer. If after ten days, there are no changes the minutes will
stand approved. If there are changes, the process will be followed until all
changes are made and the Officers are in agreement. The motion was
seconded by Board member Wilson and unanimously carried.

Board members voting in favor: Wilson, Toolson, McRae & Miles

Adjournment
The meeting adjourned at 7:16 pm.

David Miles, Vice Chairperson

Charlene Izatt, Deputy Recorder
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FIRST JUDICIAL DISTRICT COURT
COUNTY OF CACHE, STATE OF UTAH

MEMORANDUM DECISION

D. CRAIG CARLSEN,
Petitioner,

Case No. 090103233

vs.
BOARD OF ADJUSTMENT OF THE CITY
OF SMITHFIELD, A Municipal Corporation,
Respondent,

Judge: Thomas L. Willmore

DALE SMITH and MARGARET SMITH,
Intervenors.

THE ABOVE MATTER is before the Court pursuant to Petitioner's Motion for Summary
Judgment on the Petition for Judicial Review of a Final Decision of the Smithfield City Board of
Adjustment. In preparation of its decision, the Court has reviewed the Petition for Review, the
Record of Proceedings Board of Adjustment November 4, 2009 Hearing, Petitioner's Motion,
Intervenors' Opposition, Respondent's Joinder to the Opposition, Petitioner's Reply, Petitioner's
Statement to the Court Regarding Oral Argument, each document submitted before the Court,
and the applicable case law and statutory provisions. In addition, oral arguments were held on
November 9, 2010. Having considered the foregoing, the Court issues this decision.
SUMMARY
Mr. Carlsen filed his Petition for Review to challenge a decision of the Smithfield Board
of Adjustment (hereinafter "the Board") that recognized nonconforming animal rights on Parcel
no. 08-060-0018. This property had been rezoned to R-1-12 Residential in approximately 1970,
disallowing agricultural animals. The Smith family filed an Application for the establishment of
a nonconforming use of their property on or about October 20, 2009. The Application
specifically concerned maintaining the Smiths' right to have cattle on their property.
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During the November 4, 2009 Hearing before the Board, it was clarified that the Smith
family was alleging that there had been at least two cattle on their property since before^O. 1 To
support this assertion, numerous letters from long-term residents of the area were submitted to
the Board. Specifically, a letter from Roger and Ruth Swaner was submitted stating that George
Jeppesen had cows on the property prior to selling the property to the Smiths. A notarized
Affidavit of George and Alice Jeppesen was submitted that stated that cows were on the property
from 1962 to about 1973, and that in the early 1970's the property was rented to raise steers and
that "[tjhere have been cows every year since that time." In addition, Alice Jeppesen was in
attendance at the November 4, 2009 Hearing. Larry Draper was also in attendance and his
Affidavit was submitted stating that "[tjhere has been beef on that property every summer since
before 1970, and after, up to the present." A letter by Gilbert and Martha Hansen was submitted
which noted that they "have lived adjacent to the property in question for over 40 years . . .
[d]uring that time there has been cattle or horses grazing there." Numerous other references are
made generically to "animals" being on the property. In contrast, Mr. Carlsen submitted letters
and testimony asserting that there were no animals on the property when he purchased his
property in 2007. Mr. Carlsen admitted that cattle had been on the "Erickson" property, but
asserted that the cattle had not specifically been on the Smith's property.
The Board made a point of clarifying the specific property being discussed because of
confusion as to witnesses referring to the "Erickson" property instead of specifically referring to
the Smiths' property (Parcel no. 08-060-0018) that was at issue for proving a nonconforming
use.2 The record demonstrates that the "property" in question had once belonged to the Ericksons
before the portion in question (what has now been included in Parcel no. 08-060-0018
specifically as parcel 4)3 had been purchased by the Jeppesens and then later sold to the Smiths in
2009. The minutes of the November 4, 2009 Hearing demonstrate that the Board was somewhat

1

See Minutes, Smithfield Board of Adjustment Hearing November 4, 2009, at 12-13.

2

Id. 3X7.

3

See Tax Roll Information. Further, the record evidences that what is detailed as parcel 4
under Parcel no. 08-060-0018, was originally obtained by the Jeppesens in 1986 and later
recorded under the Jeppesen's Family Trust in 2005. See Minutes, at 7-12.
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confused as to the legal recording of ownership of this property, but this was eventually clarified
by Dale Smith.4
Testimony was received that the "property" is fenced off along its boundary, but was
previously open and indistinguishable from the "Erickson property."5 Testimony was received by
the Board that the cows (and horses) were moved on and off the Smiths' property through the
gate and onto the Erickson property for grazing purposes and to keep the weeds down.6 In
essence, testimony was received that the Jeppesens and then the Smiths had a license to use the
Erickson property for grazing purposes and that they moved cattle in and out of their own
property and onto what was legally owned by the Ericksons.
Mr. Carlsen also testified that he had a conversation with Mr. Jeppesen in which Mr.
Jeppesen stated that he did not have cattle on the property for over a year because of his health.
During the November 4, 2009 Hearing, Alice Jeppesen, stated that until her husband, George, got
sick in the hospital for two years, they did have cows and horses on all that property.7 Mr.
Carlsen has now argued that this establishes that the nonconforming use was abandoned.
However, Mr. Smith testified to the Board that he put cattle onto the property and maintained
them for Mr. Jeppesen when Mr. Jeppesen was sick.8
The Board determined that as it pertains specifically to Parcel 08-060-0018 that there was
an existing nonconforming use to house two head of cattle on the property. The Board believed
the testimony of numerous witnesses that there had been at least two head of cattle on the 08060-0018 parcel for at least 30 days every year since before the year 1970. The only testimony
disputing this claim was that of Mr. Carlsen. The Board determined that his testimony was not
credible over the testimony of the aforementioned witnesses and ruled in favor of the Smiths.
4

Id. at 9-11 (Mr. Smith stated that the property had originally been obtained in 1979 [sic]
and then transferred in 2005 to the Jeppesens' Trust Deed).
5

See generally id. at 7-23.

6

Id at 12

1

Id. at 19.

8

Matl2.
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STANDARD OF REVIEW
When a petition is filed for review of a municipality's land use decision, the district court
"shall: (i) presume that a decision, ordinance, or regulation made under the authority of this
chapter is valid; and (ii) determine only whether or not the decision, ordinance, or regulation is
arbitrary, capricious, or illegal.." Utah Code Ann. § 10-9a-801(3)(a) (emphasis added). Further,
"[i]f there is a record, the district court's review is limited to the record. . . ." Utah Code Ann. §
10-9a-801(8)(a)(i). "The court may not accept or consider any evidence outside the record of the
land use authority or appeal authority, as the case may be, unless that evidence was offered to the
land use authority or appeal authority, respectively, and the court determines that it was
improperly excluded." Id. at (8)(a)(ii).
LEGAL STANDARDS
Utah case law makes it clear that "the Board's decision can only be considered arbitrary
or capricious if not supported by substantial evidence." Rogers v. W. Valley City, 2006 UT App
302, fl2 (Utah Ct. App. 2006) (quoting Patterson v. Utah County Bd of Adjustment, 893 P.2d
602, 604 (Utah Ct. App. 1995)). "'Substantial evidence' is that quantum and quality of relevant
evidence that is adequate to convince a reasonable mind to support a conclusion." Vial v. Provo
City, 2009 UT App 122, Tf9 (Utah Ct. App. 2009) (quoting Patterson, 893 P.2d at 604 n.6
(citation and additional internal quotation marks omitted). Therefore, this Court simply
determines "in light of the evidence before the Board, whether a reasonable mind could reach the
same conclusion as the Board." Patterson, 893 P.2d at 604. "It is not our prerogative to weigh the
evidence anew." Id. On the other hand, whether or not the Board's decision is illegal depends on
a proper interpretation and application of the law." Vial, 2009 UT App 122, ^[9. "Likewise,
whether a particular use constitutes a legal nonconforming use is a question of law, reviewed for
correctness."
DISCUSSION
Point I.

Notice Concerning the Smiths' Property Was Proper:

Mr. Carlsen argues that the Notice published by Smithfield City for the November 4,
2009 Hearing only regarded Parcel no. 08-060-0018 and did not list Parcel no. 08-060-0012.
4
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However, as the record demonstrates, the Board only addressed and ruled on Parcel no. 08-0600018. While there was some confusion at first as to the specific property at issue, the Board
cleared this confusion up before ruling.9 It is clear from the record that the Board understood
exactly what property was incorporated into Parcel 08-060-0018 and what property was legally
the Erickson property. The Board did not recognize a nonconforming use for the Erickson
property as such had not been requested. Rather, the Board's ruling was directed specifically as
to Parcel 08-060-0018, the Smiths' property. Petitioner has failed to argue that the notice
concerning Parcel 08-060-0018 was ineffective. Therefore, the Notice as to Parcel no. 08-0600018 was proper and the Board's decision was not illegal.
Point II.

The Nonconforming Animal Rights on Parcel No. 08-060-0018 Were Not
Abandoned:

Mr. Carlsen argues that the nonconforming animal rights on Parcel no. 08-060-0018 were
abandoned. However, as noted, this Court can only review whether the Board's decision
concerning this argument was arbitrary, capricious, or illegal. Mr. Carlsen has failed to argue
how the Board's decision concerning this issue was arbitrary, capricious, or illegal. Rather, Mr.
Carlsen has only set forth his arguments for why he believes that the nonconforming animal
rights were abandoned.
In addition, Mr. Calrsen has failed to adequately marshal the evidence in the record that
supports his argument. Mr. Carlsen has merely supplied the court with selected supporting facts
and fails to address how the Board's decision was not supported with substantial evidence. As
noted above, the Board chose to disregard Mr. Carlsen's testimony and to believe the numerous
other witnesses who had presented testimony that there had always been at least two cows on the
property.
Mr. Smith testified that there had always been at least two cows on his property. It is also
apparent from the record that the Board understood that the Jeppesens and subsequently the
Smiths had been using the Erickson property for grazing and that they would move at least two
cows on and off Parcel 08-060-0018 and onto the Erickson property. Ms. Jeppesen did state

9

Minutes at 7-21.
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during the November 4, 2009 Hearing that "until my husband got sick in the hospital for two
years, we did have cows and horses on all that property. . . ."10 Mr. Carlsen argues that this is
definitive proof that no cows were on the property for at least a year, which would mean the
nonconforming animal right had been abandoned.11 However, Mr. Smith testified to the Board
that
... George had cancer. He asked us to get cattle upon there and take care of them and
maintain that. So he under-... understood that. Because we . . . we've had cows on
there and then we've taken cows to the auction. And then in the summer we'd put
horses on it, because the cows don't feed where they go and the horses will really
clean it up. We have access to get horses to put back on there, and they'll clean it
right up. So we . . . we understand that there's . . . there's always been three cows on
the property, which I understand that the property is not big enough for three, but,
you know, we could do it. The nature of the gate, we could move those back and
forth from one side to the other. You know, we could water it all, and the grass
comes up and we'd water the other side and close the other side and bring them
back.12
This testimony, along with the numerous other neighbors' testimony, was adequate to convince a
reasonable mind to support the conclusion that there had always been cows upon the Smiths'
property and not solely on the Erickson property. In addition, this testimony also supports the
Board's conclusion that the Smiths did not abandon their animal rights by putting some of the
land to other use, such as a garden. There was substantial evidence submitted to the Board that at
least two cows were on the Smiths' property, regardless of the fact that they also used the
Erickson property for grazing purposes. Therefore, it was not arbitrary or capricious for the
Board to disregard Mr. Carlsen's testimony and argument that the nonconforming animal rights
had been abandoned by the Smiths by failing to have two cows on the property for at least 30
days per year. Further, it was not arbitrary or capricious for the Board to disregard Mr. Carlsen's
testimony and argument that the nonconforming animal rights had been conformed by using their

10

Mat 19.

11

Smithfield City Code § 17.16.040(B)(1) ("A use shall be deemed to have ceased when
it has been discontinued either temporarily or permanently for a period of one year or more,
whether or not with the intent to abandon said use.").
12

Minutes at 12.
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property for other reasons (i.e. the garden) since their was testimony submitted that the Smiths
still maintained two cows on their property for at least 30 days a year.
Point III.

Unconstitutional Argument is Inapplicable to the Review Before This Court:

Mr. Carlsen has argued that the ordinance scheme regarding nonconforming animal rights
in an area zoned residential is unconstitutional. However, the substance of Mr. Carlsen's
argument is that Smithfield City has failed to enforce Smithfield City Code Section 17.48.060
against the Smiths. Accordingly, the filed Petition for Review is an improper filing for
addressing such arguments. Mr. Carlsen has failed to argue how allowing a nonconforming
animal right use is unconsitutional and this is the only issue the Court is addressing.
Moreover, it may have been unconstitutional for Smithfield City to fail to recognize a
valid nonconforming use since Smithfield City Code specifically provides for maintaining such
uses under the provisions contained therein.13 Section 17.16.010 of the Smithfield City Code
articulates that the purpose of the nonconforming use provisions is "[t]o control and gradually
eliminate those uses of land or structures, which although legal at the time of their establishment
do not now conform to the use regulations of the district within which they are situated. Such
uses shall be deemed nonconforming uses."14 Further, it has long been held that "an owner of
property holds it subject to zoning ordinances enacted pursuant to a [city's] police power."
Western Land Equities, Inc. v. City of Logan, 617 P.2d 388, 390 (Utah 1980). Mr. Carlsen has
failed to articulate how allowing once legal uses to continue until abandoned is unconstitutional
pursuant to Smithfield City's police power.
Therefore, because a petition for reviewing Smithfield City's determination that the
Smiths have valid animal rights on their property is inappropriate for determining whether
Smithfield City has failed to enforce their laws equally this Court lacks jurisdiction to decide
such issues, and the arguments are without merit.

13

Smithfield City Code § 17.16.020 ("Except as specified in this chapter, any use or
structure, lawfully existing at the time of the enactment or subsequent amendment of this title,
may be continued, even though such use or structure does not conform with the provisions of this
title for the district in which it is located.")
14

Id § 17.16.010 (emphasis added).
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Point IV.

Mr. Carlsen Has Failed to Demonstrate Bias

Mr. Carlsen has argued that Board Member Reed Toolson had an impermissible bias that
required his disqualification. However, Mr. Carlsen bears the burden of establishing such bias
and his "unsubstantiated opinions and conclusions" are not enough to prove prejudice or bias.
See Dairy Prod. Servs. v. City of Wellsville, 2000 UT 81, 1J54 (Utah 2000).
Utah law has established different categories of biasing influences. Those categories are:
(1) A prejudgment or point of view about a question of law or policy, even if so
tenaciously held as to suggest a closed mind, is not, without more, a disqualification.
(2) Similarly, a prejudgment about legislative facts that help answer a question of law
or policy is not, without more, a disqualification. (3) Advance knowledge of
adjudicative facts that are in issue is not alone a disqualification for finding those
facts, but a prior commitment may be. (4) A personal bias or personal prejudice, that
is an attitude toward a person, as distinguished from an attitude about an issue, is a
disqualification when it is strong enough and when the bias has an unofficial source.
. . . (5) One who stands to gain or lose by a decision either way has an interest that
may disqualify if the gain or loss to the decisionmaker flows fairly directly from her
decision.
Id. at ^[52 (quotation marks and citation omitted).
Mr. Carlsen has failed to provide support that Mr. Toolson had any of the above biases.
Mr. Toolson's statements only indicate that he was familiar with other witnesses and knew them
to be honest in other aspects of life.15 The statements appear to have been made in the context of
Mr. Toolson analyzing Mr. Carlsen's testimony that there were never any cows on the property
for over a year when there was Mr. Jeppesen's and numerous other corroborating witnesses

15

Minutes at 20-21 (Mr. Toolson stated "Mr. Carlsen, I don't know you very well, but I
want to refer back to George Jeppesen's statement in here, and there's a few things I . . . just to
state, before I, you know, point out some of these things, I haven't known you very long, but I've
known George a lot of years and I have found him to be a very honest person in work and outside
of work, and in business and outside of business. So when . . . when he made this statement - and
his wife, talked to . . . talked just a minute ago .. . stated - I'm going to believe this gentlemen. I
will believe George because I've never known him to lie. And when it states . . . In some of this
it states there . . . I won't read it all, but during those years from '62 to about '73, there were
chickens, rabbits, cows, horses and peacocks. . . . "There has been animals on that property ever
since '62 when we moved in." And if you read some of the other statements, too, they will
corroborate exactly what George has said.").
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stating otherwise. The record demonstrates that Mr. Toolson took into consideration Mr.
Carlsen's testimony, but determined Mr. Jeppesen and the other corroborating witnesses to be
more believable. Mr. Carlsen has failed to demonstrate how Mr. Toolson's personal knowledge
of Mr. Jeppesen as a honest person in other aspects of his life was strong enough to create a bias
in the Smiths' favor or against Mr. Carlsen. In addition, Mr. Carlsen failed to raise this issue
before the Board of Adjustment.
Accordingly, the Court determines that Mr. Toolson did not need to disqualify himself
and therefore, the Board's decision is valid.
Point V.

The Board's Decision Was Not Arbitrary, Capricious or Illegal:

Mr. Carlsen argues that the Board's decision was not based upon the substantive evidence
because the Board members declined to distinguish the Smith property from the Erickson
property to determine whether there were in fact and by law nonconforming animal rights. In
addition, Mr. Carlsen argues that the Board members failed to render any findings of facts or
conclusions of law and are devoid of any written order regarding their decision.
First, the Court finds that Mr. Carlsen has made numerous arguments unrelated to a
determination as to whether the decision to recognize a nonconforming right to two cattle on
Parcel no. 08-060-0018 was arbitrary, capricious, or illegal. Specifically, Mr. Carlsen's argument
that he has had to "tolerate the nuisance" of goats is inapplicable and will be disregarded by this
Court. Furthermore, whether or not the Smiths can purchase milk elsewhere has nothing to do
with whether two cattle have continuously been on the property, Parcel no. 08-060-0018, for at
least 30 days from the year 1970 to the present.
This was the sole issue before the Board and is the sole issue that this Court has been
asked to review. As noted above, the Board had substantial evidence to determine that there had
been at least two cattle on the property for at least 30 days a year since 1970. Again, as noted, it
is apparent from the record that the Board understood that the Jeppesens and subsequently the
Smiths had been using the Erickson property for grazing and that they would move at least two
head of cows on and off Parcel 08-060-0018 and onto the Erickson property. The difference
between the Smith property and the Erickson property was exhaustively discussed by the Board
members and it appears from the record that they all understood exactly what property they were
9
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talking about.
Furthermore, Section 17.16.060 of the Smithfield City Code specifically states that "cattle
must follow cattle." It does not further distinguish between "milking" cows and "grazing" cows.
As such, it was not arbitrary, capricious or illegal for the Board to determine that the Smiths'
milking cow could be substituted for a grazing cow in order to meet the 30 days per year
requirement for maintaining their nonconforming animal rights.
CONCLUSION
Based on the foregoing, the Court concludes that the Board's decision was not arbitrary,
capricious or illegal. Accordingly, the Board's decision recognizing that the Smiths have a valid
nonconforming use for two head of cattle is upheld. No further order is necessary to effectuate
the Court's decision.
Dated this

/

day of January, 2011.
BY THE COURT:

Thomas L. Willmore
DISTRICT COURT JUDGE
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THACKERICO
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to that extent, the Smiths relied on the City
simply to say, hey, what's going on?
doing?

What needs to happen here?

Jorgensen, I think, informed

What are you
As soon as Mr.

them hey, we're not

going to pursue this any further.

You might want

to seek other counsel, they did, and we filed a
motion

to intervene.
I also wanted

to

under Rule 2 4 , subsection
intervention,
requirements

raise

the point

( b ) , permissive

I think we fit within

the

of that particular provision

when an applicant's

that

as well,

claim or defense in the main

action have a question of law or fact in common,
and there is no undue delay or prejudice in the
adjudication
I

of the rights of the other parties.
don't

think

there's

any--given

the

stage of the case that we're in and the fact that
we are very early, I realize the motion for

summary

judgment has been filed, but there has been no
discovery.

The record was just recently

obtained.

I don't think there's any undue delay or prejudice,
especially when you put that side-by-side with
extreme prejudice

that would result to the Smiths

by not having their interests adequately
by the City in the case.
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protected

T r a n s c r i p t o f Hearing
THE
argument
the
is

that

COURT:
animals

continued

use

prejudicial

side

has

really,

simply

can

having

a party

the

we

but

the

to

protect
THE
to

we

also

the

Smiths'

24

are
the

not

need

and

client

that

the
of

the

case

intervention

being
Court

saying

to

Mr.

flips

dispute

to p r o t e c t ,

those

is

without
affected

will
Mr.

too.

impact

Carlsen

He

does,

intervene

to

be

interests.

COURT:

Raise

PECK:
and

have

Yeah,
undue
We

a very

interests

a balancing
I

but

this

by

I'm

Smiths

interests.

but

there

The

dispute

Rule

window,

your

resolution

interests

a decision

prejudice

competing

is

whose

by

the

him.

claims,

of

his

makes

that

as

an

issue

of

him.

MR.
undue

don't

resolve

interests

here.

outside

the

heart

Carlsen

harming

and

interests.

have

prejudice

is

and

Mr.

property

We

fairly

he's

able

him,

too,

here,

Smiths'

doesn't

that

PECK:

do,

which,

and

being

arguments

i s , we

here,

of

to

MR.
Carlson

Well,

12

08/30/10

act,

delay.

We

have

serious

this

prejudice

question
have

prejudice
interest

represented,

in

THACKERdCO
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the

I understand

think,

is, whatever

but

and

is

two

and

delay,

in

having

I think

it

that.

case,

whatever

results,
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is

not

delay
undue

Transcript o f Hearing
given

the

Smiths'

fact

that

interests

we

have

a need

represented

THE

COURT:

MR.

CARLSEN:

13

08/30/10

in

to g e t

the

Alright,

the

case.

thank

you.

Mr.

Carlsen ?

they're

asking

for

of p a r t i e s , w h i c h
don't

believe

parties

under
THE

filed

to

MR.
attempt

for

answer.

the

that
City

objections

to
THE

follow
MR.

settle

this

answer

to

the
of

it

that.

Civil
don't

see

And

my

rule,

that

and

I

of

they've

before

argument

the

City

going

to

in

their

this

case,

is

filed

answer,

there's
their

they

represent

and

I submitted

their

motion.

COURT:
last

Tell

There

COURT:

Mr.

and

that

again.

I

sentences.

There

before

petition,

me

few

CARLSEN:

ThackerCo.com

substitution

substitute.

they're

THACKER+C

if

Procedure.

their

your

for

substitution

filed

2009.

THE

of
I

or

a different

allowed

Rules

wondering

City

matter

December
after

are

CARLSEN:

Smithfield

didn't

under

settlement

Once

represent

is

COURT:

a motion

I'm

intervention

they
the

Yes,

Okay,

an

Jorgensen

that

was

was

no

was

filed

clear

attempt

alright.

50 West Broadway, Suite 900
Salt Lake City, UT 84101
801-983-2180 J 877-441-2180
Fax-801-983-2181

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

attempt

to

to
an

back

in

settle
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1

MR.

CARLSEN:

2

undue delay going

3

/

4

had since

THE

I believe

there

was

from—

COURT:

So your

argument

is

they've

December--

5

MR.

CARLSEN:

6

THE

COURT:

8

MR.

CARLSEN:

9

THE

COURT:

10

MR.

CARLSEN:

7

And

14

08/30/10

Yes.
--to

intervene

or

come

into

the-Yes.
Alright.
And

assuming

they

11

granted

12

of time to file an enlargement

13

answer

14

because

15

their request

16

premature, and I don't believe there's

17

discovery

18

Court is required by statute to rule on the

19

and no new evidence

20

purpose

21

scheduling

intervention, their motion

to motion

for an

are

extension

of time to file an

for summary judgment was

premature

they weren't parties at that time, and
for a scheduling

conference was

in this case because you have

is allowed.

also

any
to--the
record

So there's no

to have discovery in this case or a
conference.

22

THE

COURT:

23

MR.

CARLSEN:

24

THE

COURT:

25

MR.

PECK:

THACKERdCO
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anything
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No.
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I don't

any

rebuttal?

think
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I

2

!

3
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THE

In this

15

Honor.
COURT:

Alright.

as I carefully went th rough the file and

matter,
spent

4

considerable

5

Carlsen is--and he quo tes State statute § 10-9a-

6

801,

7

think it's important t o point out that as I

8

reviewed

those

9

asserted

any of them h ere today that

sub

time

tryi ng to sort things out, Mr.

(2) and sub { 3) and several others, and I

statute s, and Mr. Carlsen

hasn't

there's

10

nothing in the state s tatutes that prohibits a

11

party from

12

essentially

13

action of a government al entity such as a board of

14

adj u s tment s.

15

intervening in a legal

action,

appealing or the right to review

And

so

the

question

the

becomes, under

Rule

16

24,

17

interest, and Rule

18

clients claim an inter est relating to the property

19

which is subject of th e action, and they are

20

claiming

an interest r elated to it, and based

21

what the

governmental entity did, and it is subject

22

to this action, and th at disposition, as a

23

practical matter, woul d impair or impede the

24

Smiths' ability to pro tect their interest.

25

finding that that

whether

su fficient

there's

24( a) talks about that Mr. Pecks

fall s squarely within Rule

THACKERCO
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upon
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So the

next

issue

undue delay or prejudice
adjudication

16

08/30/10

becomes

concerning

is there

the

of the rights of Mr. Carlsen

Smiths are allowed to intervene?

any

if the

And while I am

concerned, Mr. Carlsen, very much about that

time

frame, it appears that there should have been
something
frame.

done sooner in that December

There wasn't, and I'm

to June time

finding that to allow

the Smiths to come in to intervene does not
constitute, and will not constitute any
delay or prejudice

to Mr. Carlsen.

unduly

I understand

the concern that you have to get this done as
quickly

as possible, just as the Smiths
So,

cases

are party

could have filed that motion
sooner, and--but
transcript

driven,

would.
and

for summary

I know you were waiting

also.

you

judgment
for the

It appears that the City was

just

slow and they may have a legitimate excuse, but
they were very slow as far as that transcript

being

filed.
So,

I'm

going

to grant

the motion

intervene and allow the Smiths to intervene

to

in this

act ion.
Now,
motion

Mr.

Peck,

your

response

for summary judgment, can you have
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to

the

that
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filed by September
MR.

17

08/30/10

30th?

PECK:

Yes, Your

THE COURT:

Honor.
30 t h ,

Alright, by September

and then Mr. Carlsen, you will have the right to
respond to that, and then you want me to just set
it for oral arguments

right

MR.

PECK:

THE

COURT:

MR.

CARLSEN:

now?

I think
Mr.

THE COURT:

that

would

be

fine.

Carlsen?

Yes.
Okay.

So, if I set

it

towards the end of October, first part of November,
that gives you enough

time to respond?

MR.

CARLSEN:

THE

COURT:

Yes.
Alright.

be reply under the rule.
more than an hour?

I guess

it

would

If I set it--Do you need

Two hours?

How much time do

you need ?

side, Mr.

MR.

CARLSEN:

THE

COURT:

Probably
Do you

an

need

hour.

an hour

on

your

Carlsen?
MR.

CARLSEN:

THE

COURT:

Probably

a total

of an

hour .
Total

of an hour

If I give you each a half hour, is that
MR.

CARLSEN:

THACKERjCO
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think
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1
2

THE COURT:
your presentation

Do you

agree

you

MR.

CARLSEN:

4

THE

COURT:

5

COURT

6

THE

7

COURT

8

THE

COURT:

9

MR.

PECK:

Okay.

CLERK:

COURT:

So an hour,

:

November

CLERK:

,

at-

Eleven.
Eleven

I'm

A.M.?

in trial

that week,

the preceding week and stretching

11

Monday

and Tuesday

Your

into

in Oregon.

12

THE

13

COURT

14

THE

COURT:

15

MR.

PECK:

16

THE

COURT:

COURT:

So, November--

CLERK:

8th.

.November

November 8th?
That

works

Is that

for m e .

okay

with

your

Carlsen?

18

MR.

CARLSEN:

19

THE

COURT:

20

COURT

CLERK:

Yes.
What

time,

I have

Angie?

ten,

ten-thirty,

eleven.

22

THE

COURT:

23

MR.

CARLSEN:

24

THE COURT:

25

Angie?

1st.

November

Honor,

21

finish

Yes.

10

calendar, Mr.

can

in a half hour, Mr. Carlsen?

3

17

18

08/30/10

Now,

Ten

o'clock?

Yes.
Ten

o'clock

on November

8 th .

it seems to me, and I know Mr. Jorgensen, far

THACKER+CO
ThackerCo.com

50 West Broadway, Suite 900
Salt Lake City, UT 84101
801-983-2180 \ 877-441-2180
Fax:801-983-2181

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Transcript of Hearing

19

08/30/10

1

be it from me to tell you about what your

2

interests are, but it seems to me that there are

3

issues raised in the motion

4

and I'm

5

Smithfield

6

dispute.

7

given, was the decision of the Board of

8

Adjustment's

9

all,

10

sure you can discuss

that with your client,

For example, whether proper notice was

arbitrary

and capricious, and last of

the constitutional

issue raised about

12

the issue of impartiality

13

CARLSEN:

THE COURT:

Well,

I also believe

of a board

That's

that

member—

right.

You

raised

that about Mr. Toolson, too.

15

MR.

16

THE COURT:
impartiality

CARLSEN:

Yes.
That

he

raised

MR.

PECK:

19

THE

COURT:

Uh-huh
--on

(affirmative).
the board.

20

seems to me that those are issues

21

probably

22

to,

23

other

So

it

Smithfield

ought to address, but if they choose not

I guess I'll

deal with it any other way.

Any

issues —

24

MR.
Your

an

of Mr. Toolson--

18

25

the

process.
MR.

17

judgment,

City, that goes beyond a private

11

14

for summary

client's

PECK:

I'll

discuss

that

Honor.
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with

him,

1
2
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THE

issues

COORT:

Any

Carlsen, Mr. Peck or Mr.
MR.

PECK:

4

MR.

JORGENSEN:

5

MR.

CARLSEN:

6

THE

COURT:

8

MR.

PECK:

9

THE

COURT:

10

Mr.

Jorgensen?

3

7

other

20

Thank

you,

Your

No, thank

Honor.
you.

No.
Alright.

You'll

prepare

order?
I will.
Alright,

thank

you.

We'll

see you all back here, then, on November 8th.

11

(Inaudible)

12

Yes,

put that in the order, that

anyone

13

responding would need to do it by September 3rd,

14

then .

15

an

MR.PECK:

Perfect.

16
17
18
19
20
21
22
23
24
25
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